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Re:  Generic Investigation into Preferred Carrier Arrangements
Docket No.: T-00000K-04-0927

Dear Mr. Johnson:

Attached are the Comments of Accipiter Communications, Inc., (now doing business as Zona Communications)
in Response to Staff’s Preferred Provider Agreements Issues List dated November 6, 2007 filed in the above
referenced Generic Docket. Per your request, the original and 13 copies of this letter with attachments are being
filed in docket control.

As general comments Accipiter incorporates and references its “Initial Comments™ brief filed in this Docket on
March 22, 2007, and “Supplemental Comments,” filed on July 27, 2007.

The Preferred Provider Agreements (“PPAs”) that are of primary concern to Accipiter in its service area are
secret PPAs in new Master Planned Communities (“MPC”). These PPAs often iuclude the “eveloper of the
MPC paying the preferred provider to subsidize the preferred provider’s initial installation of facilities in the
MPC. The developer also agrees to sign up homebuyers for the preferred provider’s services frequently using
the homeowners’ association which is initially controlled by the developer. In return, the preferred provider
agrees to pay to the developer a specified increasing share of the preferred provider’s subscriber revenues. The
kickbacks are not limited by the amount of subsidy paid by the developer but instead are derived from the
market penetration rates achieved for the preferred provider in the MPC. The economic incentives built into
these PPAs first of all undermine the otherwise cooperative relationships that normally exist between those
building MPCs and the service providers that desire to offer competing telecommunications services to new

homeowners and businesses moving into the MPCs; and secondly destroy competition in MPCs.

End the secrecy. PPAs should be filed with the Commission for all to see and grasp.
e The Commission would be aware of the payment commitments of the utilities it regulates.
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e The ratepayers could know how much of their monthly telecom bills are siphoned back to the
developers of the MPC.

e The competing service providers should know what the preferred provider’s terms are.

e Disclosure of PPA terms should occur in a timely fashion so that the vital first mover advantage is
not always entirely ceded to the preferred provider.

Weighted commission payments are little understood despite the vast dollars involved. These terms set the
amount of kickbacked dollars paid by the preferred provider. The kickbacks are calculated from the number of
customers that subscribe or from the revenues collected by the preferred provider. One should realize the effect
of these weighted payment schemes often worth millions of dollars. They create tremendous economic
incentives for the developer which controls access to the MPC (and therefore controls access to the customers)
to exclude the competition.

It was through secrecy combined with the anticompetitive behavior encouraged by weighted commission
payments that the most graphic example of an anticompetitive PPA (that Accipiter is aware of) in Arizona was
allowed to be created. In the Vistancia MPC, a typical PPA with kickback payments from the preferred
provider to the developer eventually grew and was transformed by the parties to the PPA into a tangled web of
private telecommunications easements and licensing terms. The developer demanded a million dollars in entry
fees for its private easements superimposed over the public utility easements in the MPC. The million dollar
entry fees were claimed to be charged equally to all providers in the MPC. However the million dollar
payments were not incurred by the preferred provider but instead was fabricated out of sham payments back and
forth with the MPC and buried within the secret PPA, all in an effort to exclude the competition from the MPC
customers. For market forces to work properly, the secrecy must end.

In 1997 the Commission tried to ensure that the major preferred provider operating in Accipiter’s new service
area would give prior notice of its entry into unserved areas. However this has not been done in an effort to
gain quietly the advantages discussed above.

For drafting Arizona regulations we believe that the North Carolina regulations with their definitions of
“preferred provider contracts” and “weighted commission provisions” can be used as a starting point. However,
instead of using the “electing provider” and “exempted provider” concepts and the resale requirements that
North Carolina adopted, Accipiter recommends that early open disclosure of the terms of all PPAs should be at
the heart of Arizona regulations designed to reduce significantly the anticompetitive incentives that PPAs
currently fosier.

Attached are Accipiter’s specific responses to the enumerated issues listed by Staff.
Sincerely,
ACCIPITE MMUNICATIONS, INC.
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AT&T Services, Inc.
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San Francisco, California 94105

Gregory T. Diamond

Covad Communications Company
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Cox Arizona Telecom, LLC
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Phoenix, Arizona 85004
Attorneys for Verizon
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFE’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-1

Response:

Prepared by:

What do you believe the scope of this proceeding should be and what
issues should the Commission address with respect to the use of preferred
provider/preferred carrier/marketing agreements in master planned
communities?

The scope of this proceeding should include agreements between real
estate developers and suppliers of communications services that limit the
ability of competing communications suppliers to provide their services
within master planned communities. The kinds of limitations that should
be addressed include excluding competing suppliers from the development
altogether, raising rivals’ costs of entering the development, and providing
for exclusive marketing agreements. Raising rivals’ costs involves
keeping competitors out until after the streets are paved and sidewalks,
driveways and curbs are installed. Raising rival’s costs may also involve
preventing telecommunications carriers from achieving economies of
scope by excluding them from the provision of broadband and video
services or requiring homeowners to pay fees for such services from the
developer’s chosen supplier whether they subscribe to them or not.
Among the public interest issues at stake are the need to prohibit
anticompetitive practices, make public the arrangements that may be
contrary to the interests of homeowners and enforce carrier-of-last-resort
obligations.

Patrick Sherrill

Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027

(928) 501-5000
psherrill@teamzona.com
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-2 Does your company enter into preferred provider/preferred
carrier agreements with property owners/developers of master planned
communities that address issues associated with:

The installation of telecommunications network facilities?

The price associated with the installation of those facilities?
Marketing of telecommunications services?

Distribution of sales literature?

Statements regarding the property owner/developer’s “preferred”
provider of telecommunications services?

Incentives to the property owner/developer to encourage end user
customers to obtain telecommunications service from the
“preferred” provider of telecommunications services?

o Qoo ow

=h

Response:  No. Accipiter has not entered into PPAs with property owners/developers
of master planned communities.

Accipiter entered into a Settlement Agreement with Cox and the master
developer in the Vistancia Development in order to “un-do” a PPA that
had previously existed in that development, which arguably could be
considered to address the above listed items. The Settlement Agreement is
currently under review by the Commission in ACC Docket No. T-
03471A-05-0064. The settlement requires the master developer to use its
best efforts to encourage homebuilders or commercial developers in the
Vistancia Development not to enter into exclusive marketing arrangements
with communication services providers, and (among other things) it
requires the master developer to distribute marketing literature of Cox or
Accipiter to the builders in the development if requested by the service
providers. The Settlement Agreement also includes terms relating to
acquisition of land by Accipiter for installation of its equipment, and it
addresses numerous other issues.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill@teamzona.com
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-3 Please describe what you would characterize as a preferred
provider/preferred carrier agreement. Please describe in detail the
provisions of any preferred provider/preferred carrier agreement that you
have entered into with property owners/developers of master planned
communities.

Response:  Preferred carrier arrangements include agreements between real estate
developers and communications suppliers that often restrict the ability of
competing communications suppliers to provide their services within
master planned communities, including excluding competitors from access
to homes, homeowners and rights of way, limiting homeowners’ choice of
providers and preventing rivals from marketing their services.

The North Carolina Commission in its regulations relating to PPAs used
the term “preferred provider contract” defined as follows:

“Preferred provider contract” means a contract between a particular local
service provider and the owner or developer of a development, giving the
preferred provider special status or rights not available to other local
service providers.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill@teamzona.com
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFE’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-4 If your response to PPA 1-2 is in the affirmative, please describe any
revenue sharing provisions from such agreements. Are revenue sharing
provisions a standard or typical provision in such agreements.

Response:  Not applicable

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
| Phoenix, AZ 85027
(928) 501-5000
psherrill@teamzona.com

)
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-5

Response:

Prepared by:

Please describe what you would characterize as a marketing agreement.
Please describe in detail the provisions of any marketing agreement that
you have entered into with property owners/developers of master planned
communities.

A marketing agreement within a master planned community often
prevents rivals of a developer’s chosen communications provider from
advertising their services on the developer’s premises.

Accipiter believes that a “marketing agreement” of concern in the
regulatory sense would be one that also falls within the definition of a
PPA as defined in the North Carolina regulations:

“Preferred provider contract” means a contract between a particular local
service provider and the owner or developer of a development, giving the
preferred provider special status or rights not available to other local
service providers.

A preferred provider agreement that addresses “marketing” would be
considered a “marketing agreement.”

Accipiter has not entered into any “marketing agreements” with
developer/owners. See the response to PPA 1-2.

Patrick Sherrill

Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027

(928) 501-5000
psherrill@teamzona.com
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-6

Response:

Please provide the following information for each preferred provider
agreement/preferred carrier/marketing agreement with master planned
communities signed since April 1, 1998 to current within the State of
Arizona. Please provide all information in excel, spreadsheet, electronic
file format. Each item named below should be taken to represent a
column heading in an excel spreadsheet.

o o

The name and date of each agreement.

The name of the master planned community.

The name of each party participating in the agreement.

A contact name corresponding to the name of each party
participating in the agreement.

The address of the contact name corresponding to the name of each
party participating in the agreement.

The phone number of the contact name corresponding to the name
of each party participating in the agreement.

The signing (From) date of the agreement.

The ending date (To) of the agreement.

The number of residential units, homes, main accounts or lines
expected to be covered by the agreement.

The number of business units, main accounts or lines expected to
be covered by the agreement.

Not applicable. See the response to PPA 1-2.

Prepared by: Patrick Sherrill

Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027

(928) 501-5000
psherrill@teamzona.com
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-7 Have you entered into an agreement that prohibits property
owners/developers  from  marketing the services of other
telecommunications service providers within such master planned
communities?

Response: No.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill@teamzona.com
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-8 Can property owners/developers who have preferred provider/preferred
carrier or marketing agreements with you distribute, or allow to be
distributed, the advertising literature of any other telecommunications
company?

Response:  Not applicable. See the response to STF 1.7.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill@teamzona.com
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S

PREFERRED PROVIDER AGREEMENTS ISSUES LIST

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-9

Response:

If your response to PPA 1-8 is negative, please indicate whether you
consider such terms to be anti-competitive from the end-users’ perspective
and the rationale for your position.

Exclusive marketing agreements with developers can often spawn anti-
competitive conduct. The developer holds a unique position with regard
to marketing activities aimed toward to new home buyers in MPCs. First
of all there is an obvious advantage to a preferred provider gained through
access to information that allows early identification of serious home
buyers and through the direct access to buyers that is often obtained by
contracting to employ the developer/builder’s sales force to sign the
customers for telecom service at the same time buyers are selecting the
other options for their new homes. Then making matters much worse, the
preferred provider agreements often specify “weighted commission
provisions” to be paid to the developer.

The North Carolina regulations define “weighted commission provisions
as follows:

“Weighted commission provisions” are provisions of a preferred
provider contract providing for the payment of commissions to an owner
or developer that (A) are based on the number of customers in the
development who purchase service from the preferred provider, or (B) are
based on a percentage of the revenues received by the preferred provider
from customers in the development, or (C) otherwise provide a financial
incentive for the owner or developer to exclude competitors of the
preferred provider from the development.

Depending on how the PPA is structured and the size of the development,
under these weighted commission provisions achieving even as little as
five or ten percent higher penetration rates can result in massive
differences in the amount of commission money received by the
developer. These weighted commission pay scales provide huge monetary
incentives for the developer to “lock up” the development for the preferred
provider without any express contract terms requiring the developer to do
SO.

For examples of “weighted commission provisions” see the attached
Exhibit A, Co-Marketing Agreement (the compensation schedule is in
exhibit G (the final attachment) to that agreement), and se the attached
Exhibit B, Property Access Agreement (the compensation schedule is in
paragraph #8 of that agreement, at pages 11 & 12).

\WProlaw\prolaw\Documents\11275\11275-001\424599_2.doc 9




RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill@teamzona.com
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-10 Do your agreements include services other than telecommunications
services?
Response:  Not applicable. See the response to PPA 1-2.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill@teamzona.com
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-11

Response:

Prepared by:

What consideration do property owners/developers of master planned
communities receive as compensation for entering into either preferred
provider/preferred carrier/marketing agreements with telecommunications
carriers?.

Although Accipiter has not participated in preferred provider/preferred
carrier/marketing agreements with property owners/developers, Accipiter
believes that within such agreements the developer often receives cash
compensation in various forms. The compensation elements within these
agreements are often structured so that the developer receives more
compensation as the preferred carrier achieves higher levels of market
penetration or revenue streams within the development, thus giving the
developer an incentive to provide the preferred carrier with as much of a
competitive advantage as possible. The developer also may receive a
commitment from the preferred provider to provide service on a timely
basis. Specified minimum levels of service and pricing provisions may
also be included. Some PPAs also address free or reduced price service
such as service for community channels or common area services or bulk
service arraignments that provide a minimum service paid through
involuntary association dues imposed whether the homeowner elects to
receive the service or not. See also, Accipiter’s response to PPA 1-9
above.

Patrick Sherrill

Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027

(928) 501-5000
psherrill@teamzona.com
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFEF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-12 Do your agreements include items such as exclusive marketing rights
which limits the ability of your competitors to market their services in
areas where you have entered into agreements with the property
owners/developers of master planned communities?

Response:  Not applicable. See the response to PPA 1-2.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill@teamzona.com
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PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S

|

| PPA 1-13 Should preferred provider/preferred carrier/marketing agreements be
| allowed in master planned communities, and in your opinion, are they in

the public interest? Please elaborate.

|

|

} Response:  Under current law, it may not be possible to prohibit developers/property

| owners and telecommunications carriers from signing preferred provider
agreements. The act of designating a preferred provider for a
development, in and of itself, is not necessarily harmful to competition or
universal service. However, if a preferred provider agreement has the
effect of establishing an exclusive provider for a development, then such
an agreement would violate the principles of competition and universal
service, which are the cornerstones of our national telecommunications
policy. In extreme cases, such agreements may violate Section 253 of the
Telecommunications Act of 1996 if they constitute unlawful barriers to
entry and include participation by a municipal entity.

A developer may effectively create an exclusive provider in a number of
ways including but not limited to: (a) restricting a provider's access to
open trenches within the development for the placement of underground
infrastructure, or providing access to open trenches on terms and
conditions which are not substantially equivalent between providers; (b)
establishing legal barriers to entry into the development; (c) imposing
significant right-of-way fees; (d) entering into long-term contracts with
providers through homeowners associations; (e) adopting covenants,
conditions and restrictions ("CC&Rs") which favor one provider over
another; (f) adopting CC&Rs which favor one telecommunications
technology over another; (g) placing discretion in the hands of the
developer/property owner regarding the types of telecommunications
services that may be provided in the development; and (h)imposing
| construction requirements or other requirements that have the effect of
| favoring one provider over another.

Each of the above-listed practices can restrict or eliminate competition by
increasing the costs of entry to a competitor, or in some cases, prohibiting
entry to a development outright. In some cases, such practices may
actually prohibit an incumbent local exchange carrier from acting as
carrier of last resort. Clearly, restrictions on customer choice and access
to universal service are contrary to the public interest. In addressing these
issues, the Arizona Corporation Commission should focus its attention on

\\Prolaw\prolaw\Documents\11275\11275-001\424599 _2.doc 14




RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

anti-competitive practices that have the effect of creating a de facto
exclusive provider, rather than solely on the existence of a preferred

provider.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill@teamzona.com
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFE’S
} PREFERRED PROVIDER AGREEMENTS ISSUES LIST

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-14

Response:

Prepared by:

Provide a copy of a “standard” preferred provider preferred
carrier/marketing agreement that you have entered into, and any associated
or related agreements governing your provision of service to a master
planned community.

Not applicable. See the response to PPA 1-2. However, attached as
Exhibits A & B are two examples of PPAs. Exhibit A, the Co-Marketing
Agreement addresses residential services, and Exhibit B, the Property
Access Agreement addresses commercial services.

Patrick Sherrill

Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027

(928) 501-5000
psherrill@teamzona.com
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-15 What are your standard terms for the installation of facilities in a master
planned community?

Response:  The standard terms for the installation of facilities in a master planned
community are contained in Accipiter’s tariff on file with the Arizona
Corporation Commission and in Arizona Administrative Code R14-2-501
et seq., and specifically, R14-2-506. Accipiter works to make sure service
is timely provided as needed by the new homeowners or businesses.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill@teamzona.com
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S

PREFERRED PROVIDER AGREEMENTS ISSUES LIST

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1.16

Response:

What are the benefits to the telecommunications service provider of
entering into preferred provider/preferred carrier/marketing agreements in
master planned communities? What are the benefits to the developer?

Although Accipiter has not participated directly in preferred
provider/preferred  carrier/marketing  agreements  with  property
owners/developers, Accipiter believes the benefit to the preferred provider
depends upon the specific structure and content of the agreement. Service
provider benefits could include substantial subsidies paid by the developer
for the initial installation of facilities, the purchase of an effective shield
against competition entering the development provided by the developer,
more efficient marketing effort, higher market penetration within the
development, larger customer revenue stream, and/or more efficient
installation effort. Regarding disadvantages, Accipiter believes that if
these agreements are not structured properly the preferred carrier could
potentially  violate regulatory/legal  prohibitions by exhibiting
anticompetitive behavior.

The developer is able to purchase the assurance of full service available
for the first house sold, and participates in an ongoing revenue stream with
tremendous upside potential stretching many years into the future, even
long after the development is complete.
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1.17

Response:

Prepared by:

What are the benefits to the property owner/developer of entering into
preferred provider/preferred carrier/marketing agreements in master
planned communities? What, if any, are the disadvantages?

Although Accipiter has not participated directly in preferred
provider/preferred  carrier/marketing  agreements  with  property
owners/developers, Accipiter believes that within these agreements the
developer often receives the benefit of cash compensation and certain
guarantees from the preferred carrier regarding quality of service,
timeliness of service installation, etc. It is notable that the cash
compensation within these agreements is often tied to metrics that give the
developer an incentive to protect the preferred carrier’s market share
within the development. The incremental cost in committing the
developer’s sales force to signup customers for the preferred provider is
minimal, while the ability to deliver most of the new homeowners to a
single carrier creates significant cash payments to the developer.
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-18 What is the standard term (months or years) of a preferred
provider/preferred  carrier/marketing agreement with a property
owner/developer of a master planned community?

Response:  Although Accipiter has not participated directly in preferred
provider/preferred  carrier/marketing  agreements ~ with  property
owners/developers, Accipiter believes that the standard term of these
agreements is a long enough time period (Accipiter understands that terms
are commonly 10 years or more) for the preferred carrier to establish a
significant customer base in the development.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill@teamzona.com

\\Prolaw\prolaw\Documents\11275\11275-001\424599_2.doc 20




PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-19 Are third party telecommunications companies allowed to provide service
over facilities that are used to provide services that are covered by a
preferred provider/preferred carrier/marketing agreement in master
planned communities? If your response is in the affirmative, under what

RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
| rates, terms and conditions is this allowed?
|

Response:  Accipiter believes that the answer to this question would depend upon the
specific agreement and the parties. Accipiter has not provided service
over the facilities of a preferred provider in a PPA development.
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-20 Do you enter into other agreements, other than preferred carrier or
marketing agreements, with developers that relate to the provision of
telecommunications services? If so, please describe these agreements.

Response:  To date, Accipiter has not entered into any formal construction agreements
or marketing agreements with developers. Incumbent local exchange
carriers may, from time to time, enter into construction agreements with
developers for the installation of telecommunications facilities in new
developments. Such construction agreements are in accordance with
tariffs approved by the Arizona Corporation Commission and the
Commission's rules, including Arizona Administrative Code R14-2-506.
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFE’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-21 Do you believe the preferred carrier agreements or marketing agreements
provide an impediment to the ability of end users to purchase
telecommunications services in a competitive market? Please explain why
you believe that they do or do not impede customers’ access to a
competitive telecommunications marketplace.

Response:  Preferred carrier agreements and marketing agreements can impede the
ability of end users to purchase telecommunications services in a
competitive market. See the response to PPA 1-13.
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-22 Do you believe that preferred carrier agreements are anti-competitive?
Please explain the basis for your belief.

Response:  Preferred carrier agreements can be implemented in such a way as to be
anti-competitive. For additional information, see the response to PPA 1-
13.
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-23 Do you believe that exclusive marketing agreements which prevent
property owners/developers from marketing a competitor’s service in
master planned communities are anti-competitive? Please explain the
basis for your belief.

Response:  Accipiter believes that exclusive marketing agreements could be anti-
competitive. Accipiter believes that the most effective marketing to a
prospective new homeowner occurs while the homeowner is making the
home-buying decision. Since the developer/builder often controls this
process and may have financial incentive to direct the prospective home
buyers to chose the preferred provider’s services, exclusive marketing
could provide an unfair advantage to the preferred provider.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill@teamzona.com

WProlaw\prolaw\Documents\11275\11275-0011424599 2.doc 25




RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-24 Do your preferred carrier agreements or marketing agreements contain a
condition that the terms and conditions of the agreement are confidential?

Response:  Not applicable. See the response to PPA 1-2.
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1.25

Response:

Prepared by:

Has the ability to access customers in master planned communities been
impeded by the existence of a preferred provider/preferred
carrier/marketing agreement between one of your competitors and a
property owner/developer?

In the Vistancia master planned community, the initial existence of a
preferred provider agreement created financial barriers which prevented
Accipiter from constructing network during the normal dry-utility
construction window. After Accipiter’s Settlement Agreement (reference
ACC Docket No. T-03471A-05-0064) our company was able to feasibly
construct network within the development within the dry utility window.
However, a significant portion of the development had already been built
with streets, sidewalks, and homes. Accipiter’s costs to construct network
among existing streets, sidewalks, landscaping, etc. are very prohibitive
and thus impede our ability to access customers in these areas with our
network.

As part of the Settlement Agreement, Accipiter does have the opportunity
to resell voice services over the CLEC’s facilities in the “over-built”
portions of the development. However, Accipiter’s experience has been
that potential customers are not interested in receiving Accipiter’s services
in this manner.
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-26 Other than preferred provider/preferred carrier/marketing agreements, are
there other customer access problems in master planned communities?

Response:  Accipiter has not experienced access problems outside of the effects of
preferred provider/preferred carrier/marketing agreements.
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-27 Are there property owners/developers of master planned communities that
impose restrictions on your ability to gain access to a right of way? Please
describe any such restriction.

Response: Yes, please see Accipiter’s response to PPA 1-25.
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-28 Does your company utilize preferred provider/preferred carrier/marketing
agreements in master planned communities within other states?

Response: No.
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S

PREFERRED PROVIDER AGREEMENTS ISSUES LIST

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-29

Response:

Has the use of preferred provider/preferred carrier/marketing agreements
in master planned communities been addressed or investigated by any
other regulatory agency to your knowledge? If you are aware of any such
proceeding, please provide the name of the agency, the docket number of
the proceeding, and any other information you may have regarding the
status of the case.

Accipiter is aware that in October 2005, the North Carolina Public
Utilities Commission (“NCPUC”) adopted Rule R20-2 entitled Fair
Competition among Local Telecommunications Service Providers
(“Rule”) which addresses preferred provider arrangements. A copy of that
Rule, as well as information regarding the NCPUC complaint matter that
preceded the Rule’s adoption, is set forth in the comments already filed in
this Docket by Accipiter Communications, Inc. on March 27, 2007.

More recently, on October 26, 2007, the Florida Public Service
Commission issued an Order granting a petition by AT&T for relief from
its carrier-of-last resort (“COLR™) obligations as a result of a form of
preferred provider arrangement that had been entered into between a
developer and Comcast. Unlike Arizona, Florida has a statute that permits
a local exchange carrier to be relieved of its COLR obligations under
certain circumstances. A copy of that Order is attached as Exhibit C.

Prepared by: Patrick Sherrill

Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027

(928) 501-5000
psherrill@teamzona.com

\\Prolaw\prolaw\Documents\11275\11275-001424599_2.doc 31




RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-30 Have there been any court proceedings involving preferred
provider/preferred carrier/marketing agreements in master planned
communities that you are aware of? If your response is in the affirmative,
please provide a case number and cite, if available.

Response:  Accipiter filed a Complaint in the Maricopa County Superior Court, styled
Accipiter Communications, Inc. v. Cox Arizona Telcom, LLC., et al,
Cause Number CV2005-010727, filed June 30, 2005, relating to the PPA
that existed in the Vistancia master planned community. That suit was
dismissed without any further court proceedings as part of the Settlement
Agreement that also resolve the Accipiter Formal Complaint filed with the
Commission, Docket No. T-03471-05-0064.
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-31 Are you aware of any States that have enacted laws concerning the use of
preferred provider/preferred carrier/marketing agreements in master
planned communities? If yes, please provide a copy of the state laws with
your response.

Response:  The following statutes/regulations address issues relating to preferred
provider/preferred carrier/marketing agreements to varying degrees:
Arkansas Code § 23-17-105
California PUC §626 (2000)
Connecticut Statute § 16-247c & |
Florida Statute § 364.025(6)
Indiana § 8-1-32.6-7 (2006)
Kansas § 58-2553
Louisiana § 45:781
Nevada NAC §704.68098 (1996)
North Carolina §R20-02 (2006)
Oklahoma §165:55-17-30 (2003)
South Carolina §58-9-295
Tennessee §65-21-203

‘ Texas §26.129 (implementing P.U.R.A. §§54.259, 54.260 and 54.261)
(2000)

Copies of the various statutes and regulations are attached as Exhibit D.
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S

PREFERRED PROVIDER AGREEMENTS ISSUES LIST

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-32

Response:

Do you believe such arrangements should be, or are, unlawful? Please
explain your response.

Accipiter  believes  arrangements  between  developers  and
telecommunications companies that exclude competitors directly or that
pay others to exclude competition or unduly raise rivals’ costs are
unlawful.

Accipiter further believes that if these agreements are allowed to be held
in secrecy between the developer and telecommunications carrier, the
agreements will tend to include unlawful anticompetitive provisions.
Therefore we strongly advocate for public disclosure of these agreements.
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-33 Are business lines/customers treated differently than residential
lines/customers within a master planned community that is under a
preferred provider/preferred carrier/marketing agreement?  If your
response is in the affirmative, please explain how the treatment differs?

Response:  The answer to this question would depend upon the terms of the preferred
provider or exclusive marketing agreement. Accipiter is aware that Cox
employed two separate PPAs with differing terms in the Vistancia
development, one for residential and one for business service.

Various versions and copies of those PPAs were filed by Cox in the
Accipiter Complaint Docket. As examples, see attached Exhibits A and
B. Accipiter notes that these executed PPAs included some added
provisions relating to private easements, and these PPAs were amended
and further modified by the parties thereto, and have now been superseded
in accordance with the Settlement Agreement entered in the Accipiter
Complaint Docket relating to the Vistancia MPC.
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-34 Please provide a sample of all marketing literature distributed by the
property owner/developer and your company regarding the provision of
telephone service to a master planned community covered by a preferred
provider/preferred carrier/ marketing agreement.

Response:  Not applicable. See the response to PPA 1-2.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill@teamzona.com

\\Prolaw\prolaw\Documents\1 1275\11275-001424599_2.doc 36




RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-35 Please provide copies of all unique marketing compensation schedules that
were included in final preferred provider/preferred carrier/marketing
agreements for all master planned communities served by your company.
Each unique marketing compensation schedule should be accompanied
with the name of the master planned community for which it applies. (For
the purposes of this proceeding, please assume that a marketing
compensation schedule is any description of revenue sharing terms and
conditions or payments to property owners/developers of master planned
communities by providers for services intended to increase or facilitate the
penetration of telecommunications products and services.)

Response: Not applicable. See the response to PPA 1-2.
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-36 Has your company ever entered into preferred provider/preferred
carrier/marketing agreements for master planned communities that
included capital contributions provided to your company or an affiliates?
(For the purpose of this proceeding, please assume that a capital
contribution is any payment of cash, check or bank transfer.) If your
response is in the affirmative, please provide the following:

a. The amount of capital contribution.

b. The name of the property owner/developer of the master planned
community.

¢. The name of the master planned community for which the capital
contribution applies.

Response:  Not applicable. See the response to PPA 1-2.
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007
|
|

PPA 1-37 Has your company ever engaged in discussions with property
owners/developers of master planned communities that included any form
of private easement? If your response is in the affirmative, please provide
the following:

a. The timeframe of such discussions.

b. The name of the property owners/developers involved in such
discussions.

¢. The name of the master planned community corresponding to such
discussions.

d. Who initiated such discussions.

e. Whether or not your company entered into an agreement that included
a private easement. If not, please explain why not.

Response:  Accipiter was confronted with an existing private easement situation in the
Vistancia master planned community and engaged in numerous
discussions with the developer relating to understanding what was in place
and eventually resulting in the elimination of the private easements as
specified in the Settlement Agreement filed in the Accipiter Complaint
docket, ACC Docket No. T-03471A-05-0064, and currently pending
Commission review in that docket. Other than that Settlement Agreement
eliminating private easements, Accipiter has entered into no agreements
that include a private easement.
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
| DOCKET NO. T-00000K-04-0927
i DATED NOVEMBER 6, 2007

PPA 1-38 Has your company ever entered into preferred provider/preferred
carrier/marketing agreements with property owners/developers of master
planned communities that included any form of private easement? If your
response is in the affirmative, please provide the following:

a. The timeframe of such agreements.

b. The name of the property owners/developers involved in such
agreements.

c. The name of the master planned community corresponding to such
agreements.

Response: No.
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S

PREFERRED PROVIDER AGREEMENTS ISSUES LIST

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-39

Response:

Has your company ever engaged in discussions with property
owners/developers of master planned communities that included any form
of license fees required to provide telecommunications services? If your
response is in the affirmative, please provide the following:

a. The timeframe of such discussions.

b. The name of the property owners/developers involved in such
discussions.

c. The name of the master planned community corresponding to such
discussions.

d. Who initiated such discussions.

e. Whether or not your company entered into an agreement that included
license fees. If not, please explain why not.

Accipiter was confronted with an existing private easement situation that
included license payments in the Vistancia master planned community and
engaged in numerous discussions with the developer relating to
understanding the license payments and eventually resulting in the their
elimination. See Response to PPA 1-37 above.
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I RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
' PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-40 Has your company ever entered into preferred provider/preferred

carrier/marketing agreements with property owners/developers of master
| planned communities that included any form of license fees required to
provide telecommunications services? If your response is in the
affirmative, please provide the following:

a. The timeframe of such agreements.

b. The name of the property owners/developers involved in such
agreements.

c. The name of the master planned community corresponding to such
agreements.

Response: No.
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFE’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-41 For each master planned community, from April 1, 1998 to current, in
which your company provides telecommunications services but is not or
was not the preferred carrier, please provide the following information in
excel, spreadsheet, electronic file format. (Each item named below should
be taken to represent a column heading in an excel spreadsheet).

a. The name of the master planned community.

b. The date when your company initiated service in the master planned
community.

¢. The name of the preferred provider/preferred carrier serving the master
planned community.

d. Whether the services are provided via resale, facilities-based or both.

e. The number of units, homes, main accounts or lines being served by
your company in the development.

Response: 1. (a) MPC: Vistancia, (b) March of 2007, (¢) Cox Communications (This
was after the Settlement Agreement with Accipiter was implemented),
(d) facilities based, (e) 18 homes.

2. (a) MPC: Sun City Festival/Festival Foothills, (b) October of 2007,
(¢) Cox Communications, (d) facilities based, (e¢) 1 main account.
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| RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
| PREFERRED PROVIDER AGREEMENTS ISSUES LIST
} DOCKET NO. T-00000K-04-0927

DATED NOVEMBER 6, 2007

PPA 1-42 Do you believe area code boundary changes for master planned
communities that cover multiple area codes are in the public interest? If
yes, please explain as completely as possible.

Response:  Yes. Accipiter has experienced a master planned community split by two
area codes. In this community consumers have been frustrated and
confused by multiple area codes, even though those area codes may be
included within the same local calling area. As an example of the
difficulties created in this community, the PBX system within the
community’s school was initially provisioned incorrectly and failed to
translate one of the community’s area codes as a local call, therefore calls
made from within the school could not complete to the residents located in
that particular area code.
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S

PREFERRED PROVIDER AGREEMENTS ISSUES LIST

DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-43

Response:

Would your company support the elimination of preferred
provider/preferred carrier/marketing agreements in master planned
communities under any circumstance? If yes, please explain as
completely as possible.

No, Accipiter does not support eliminating all forms of preferred provider
agreements but believes it is in the public interest to curb anticompetitive
practices; that is, agreements erecting artificial barriers to entry. Accipiter
advocates that all preferred provider agreements be publicly disclosed and
timely filed with the Commission.

Prepared by: Patrick Sherrill

Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027

(928) 501-5000
psherrill@teamzona.com
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

PPA 1-44 Has your company ever considered but not proceeded with filing a
complaint before any Commission or taking legal action in matters
concerning a preferred provider/preferred carrier/marketing agreement or
the provision of services for a master planned community? If yes, please
explain:

a. The name of the master planned community.
b. The relevant date(s) or timeframe.

c. Why the company chose not to file a complaint before the
Commission or take legal action.

Response:  No. Accipiter considered and decided to proceed with a complaint that it
filed relating to the PPAs in Vistancia and eventually entered into a
settlement in that matter. ACC Docket Number T-03471A-05-0064.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill@teamzona.com
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PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
|
|

PPA 1-45 Has your company ever filed a complaint with any Commission or taken
legal action in matters concerning a preferred provider/preferred
carrier/marketing agreement or the provision of services for a master
planned community? If yes, please provide the following:

a. The name of the master planned community.
b. The date the action or actions were taken.

c. A copy of each application filed with the Commission and/or each
legal proceeding.

Response:  Yes. Accipiter filed a complaint with the Commission in ACC Docket T-
03471A-05-0064 regarding the Vistancia master planned community.
Since that proceeding was filed with the Arizona Corporation
Commission, Accipiter has not attached copies of any documents in that
proceeding.  Accipiter also filed a Complaint in the Maricopa County
Superior Court, styled Accipiter Communications, Inc. v. Cox Arizona
Telcom, LLC., et al, Cause Number CV2005-010727, filed June 30, 2005,
relating to the PPA that existed in the Vistancia master planned
community (copy attached as Exhibit E). The Superior Court Complaint
was also resolved in the same Settlement Agreement that resolved
Accipiter’s Formal Complaint filed with the Commission.

Prepared by: Patrick Sherrill
Accipiter Communications, Inc.
2238 Lone Cactus Dr., Ste. 100
Phoenix, AZ 85027
(928) 501-5000
psherrill@teamzona.com
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RESPONSES OF ACCIPITER COMMUNICATION, INC. TO STAFF’S
PREFERRED PROVIDER AGREEMENTS ISSUES LIST
DOCKET NO. T-00000K-04-0927
DATED NOVEMBER 6, 2007

ATTACHED EXHIBITS

A. Co-Marketing Agreement, dated April 8, 2003, (Cox Exhibit TC1 to Direct
Testimony, filed April 5, 2006, in ACC Docket No. T-03471A-05-0064.
(Example of a residential PPA.)

B. Property Access Agreement, dated April 8, 2003, (Cox Exhibit TC2 to Direct
Testimony, filed April 5, 2006, in ACC Docket No. T-03471A-05-0064.
(Example of a commercial PPA.)

C. Florida Public Service Commission, Order No. PSC-07-0862-FOF-TL,
Issued October 26, 2007.

D. Other State Statutes and Regulations.

E. Accipiter Communications, Inc. v. Cox Arizona Telcom, LLC., et al,
Complaint, Cause Number CV2005-010727, filed June 30, 2005.
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ORIGINAL

1 BEFORE THE ARIZdNARE@’EiiV'EQN o
2
COMMISSIONERS 0l APR -5 1P i: 08
3 || JEFF HATCH-MILLER - CHAIRMAN
WILLIAM A. MUNDELL
4 § MARC SPITZER AZ CORP COMMISSION
‘MIKE GLEASON DOCUMENT CONTROL
5 || KRISTIN K. MAYES
6
)
7 || IN THE MATTER OF THE FORMAL ) DOCKET NO. T-03471A-05-0064
COMPLAINT OF ACCIPITER )
8 || COMMUNICATIONS, INC., AGAINST g
VISTANCIA COMMUNICATIONS, L.L.C.,
9 | SHEA SUNBELT PLEASANT POINT, LLC., ) NOTICE OF FILING
10 AND COX ARIZONA TELCOM, LLC. %
i1 Cox Arizona Telcom, LLC, through undersigned counsel, hereby files the Direct
12 || Testimony lof Ivan Johnson, Tisha Christle and Linda Trickey in the above-caption docket.
13 RESPECTFULLY SUBMITTED this 5 day of April 2006.
14 COX ARIZONA TELCOM, LLC.
15
6 Ul
By
17 Michael W. Patten
ROSHKA DEWULF & PATTEN, PLC
18 One Arizona Center ’
19 400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004
20
| Attorneys for Cox Arizona Telcom, LLC
| 21
22
Original and 13 copies of the foregoing
23 || filed this 5™ day of April 2006 with:
24 Docket Control |
15 || Arizona Corporation Commission
1200 West Washington Street
26 || Phoenix, Arizona 85007
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. Sbea Sunbedt Pleasaot Point, LLC’
&
COXCOM, INC.
CO-MARXETING AGREEMENT

"MmmmsAm(mﬁkmmdhoﬁk&dﬂd fzmwm

COXCOM, INC., 3 Drlawase corparation /s COX COMMUNICATIONS' PHOENIX waftes “Cox”) on
behalf of itscll and s Affibistes (a5 hereinaficy defined m this CMA), Vistancia Co acations, LL.C, as
Asizons limited Fability company (hotisafies ~Access Entity™), and Shiea Sunbeh Pleasast Pois, LLC, 2 Defaware
Nimited Eabilty company, (hescinafics “Master Developer™).

RECITALS
Wmhmmskmﬂoﬂmolﬂudcnbpnv a 2 tanncd
y of approx 'TINaacsudm"”'lmdbmslc.MdmbeCiqof
Pm.hma('?m'),nmmmmml‘ ) t nd A tion Agp

execuled by Peoria on Odober 4, MIadMunamMu&coﬁcnlmddeanprmuy
Arizona, o Octobes 24, 2001, in Instromncat Ne. 2005-0986718 and the PAD plas and other 2pprovals and
nlith fe d thercin and relxted thereto, a5 amended Som time 10 time (e “Development”).

Whereas e Mastar Developes desives to make available, through Cox, Tecknology Facilities aod

ated Co ucation Scrvices to provide fos the preservation and exhancement of the value of and
amenities io the Devclopment. Master Developos will pey Cox 2 aonrcfundable capital contiibution of
$3,000,000.00 to deliver said Communication Sesvices at the time of the furst hore owner occepancy in the

“initial development phase of Vistancia. Master Developes™s payment will be made i four equal paymocnts
of £750,000.00 2t the begianing of each quastes beginning April §, 2003,

Whacas Cox has 1he Jegal asthonity, techaical cxpestise, 2nd the financial ces Y to imstall and
propelbun-namd-c’l'ednologyhdmmndbp(mde sated C reation Services: 10 residents
withmn Vistancia.

Wheseas pursuant o #hat tersin Non-Exclusive License Appeesoent o be execoled by the Access Entity
and Cox and recosded @ the Office of the leootd:tluannComty SucofAm:ommcmdnn
with this CMA (the “"Nos-Exchusive License™), Cox wil) be granted 2 » e b by the Access
Entity 1o provide Cable Television Sesvices 10 Vistancia, 2nd will 2ks0 be gramted the right undes this same
Ticense (o provide Intomet Access Savices md Telepbone Services 0 Vistacid sesidents, incheding:
without limitation, sesidents of single family a0d muhi-faneily units upon the occupascy of the fust vaik
buit.

Wheseas the Master Devclopar imteads to snbject all of 2 postion of the Developaent 1o certa:
Mmm:m!obarﬂ:&mmmddmdwmumeam
Biited o, those casemenst and 2ocess restncdioas set forth in the Co Services E:
RambknmﬂnuomdhmmhMmmCoﬂ’ Staeomem(dic

CSER"). The forn of the CSER and the Noo-Exchusive Licease shafl be subjext ta seview and approval by
Gm‘mbrﬁuﬂaﬁmﬁquf,wbﬂw«»ﬁﬂnﬂmbeuem»lwabyCoxmdshlbg
deemed given nnless Cox defivers to Maser D s specific written objections 4o the proposed form
of CSER (o Non-Exclusive Licemse, :sappﬁablc)mﬂlmhdaysaﬂambevdopdsddmy
thereof 10 Cox. Evea thoegh this CMA is being executed by the partics prior to datvon of the CSER
this CMA shall in 2ll ewents be subjed and subosdimate 30 the CSER 204 the Access Enfity’s nghts
thes cunder.

Cox loitia) /,57 -1- ’ mumuﬁdw
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Whereas the Master Developer kat foxrmed the A Extity for the purposes of holfing the fight to grant

aceess 1o U casemtuts ocated for e pupese of providing cartsin techoological capabilities shat benef
the residents of Vistancia, iocheding, but not Jowicd o, Conarunication Services.

M_mmmagmmwc.xumamm

Whereas the Masics Developey anticipates fesring devdopmcnt parccts within (o otber portiouns of) e
Development 1o Neighborbood Buitders for the dovelopment of subdivisions grefemred to hercin a5

" “subdivision parccls™) and otheswise will seck the cooperation of Neightorhood Buildcrs in the markding

pr son of the Co Scation Services provided by Cox wilhan Vistancia.

Wheveas this CMA is imtended by ihe pasties 16 apply only to, and this CMA sholl apply only te, cartain
cosunon awea bacis owned by 2 Howe Owncss Assocition of Vistoecia Mak Corposation a5
bereinafies provided, the SFRs and the MIUs is the Development, 208 nol (o asy propaty within hie
Development @3t jis wsed for any 1al, setaid, induswiol, employ center, v othes pop-scsideotial
pwpose.

NOW, THEREFORE, in 3dcration of the J covepants ¢ imcd io this CMA, and other good aod
Sderation, the receipt 2d adequacy of which 2ec heschy acknowkdged, Master Developer, Access

Entiry and Cox agyee as follows:

.Cox Inntxal /d -2-

AGREEMENT
DeBsitions. The following tenmns shal] have e followang meanings for all pasposes under this CMA:

(3a) ~Access Entity” mcans and sefcrs to Vi 22 Ci It LL.C. an Asi: timited Babity
company, its suecessors and FSIENS. '

(b) “Aciivation Ready” means all Fechnology Facilits ot arc motessary to provide Commmmication
Services 10 an SFR of MFU arc in place and opemational, subject only to being activaled wpon
completion of approprizic subscribes agreesments.

(c) “AfBKate™ shall mean and sefey 10 with sespect 1o any Pesson (i) any Persos duecly or indisectly
" controlling. conmiolied by or wadesr common coutiol with such Person; (i) any Parsen owning, or
controlling five percent (5%) or mose of the yoting secasitics of volibg costrol of axch Person; or, (k)
any Pasos who is an offices, diccios, manages, grocal partner, trasice- or boldes of five pescent {5%)

o more of the voting scourities of voliog cootsol of any Persos described in clavses () or (n)-

(8) “Agreement Date™ means the datc first st forth in this CMA

() ~Cuble Felevision Services™ means and refers 10 the ransmission te wsers of viden programming or
other programming sayvices provided tawugh any Tecknoology Facities of other Fatifities (at defined
in the CSER) rehated 1o such services, Sogethes with sack uses interaction, if any, which is required for
the sclection o use of the ¥ideo programming oF obcr progianmning seyvices.

) 'cw\ ‘means coliectively this Co-Marketing Agreement and any subseqoent writien & and
ts hereto ¢ d by Massa Dovclopa and Cox {aod by Access Entity, to the extent ay
affect or sehale to the obligations o1 agrcements of Access Entity

93! o and sopph
hoomda).

() “Common Asea” means the arex of the Develop s which masketing ®l placement created
andlor provided by Cox soquues prior appr eval of Master Developa.

(h) “Common Service Provida™ shall mean and sefer to any tied porty provides of onc or move

Commumization Scrvices and/or vhility services.
; |“l 2 é

-——— o
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) "Commnication Services™ shall mean w2 sefer to Cable Television Savices, Istemet Actess
Services, md Telephone Sevices, peovided or 10 be: provided to of withia Vistaochs.

) "Cortactons™ means ContIaciors, WbContractons, material providers and suppliers.

&) “Cox" means CoxCom, Joc., a Delawase corporation dbfa Cox C ications Phoenix, and its
pamiticd successoss avd assigas.

{D "CSER® yuczans the Common Sesvices Easeinents and Restictions te be recorded in the Office of the
Recordes for Masricops County, State of Asizoea (the form of which shol} be subject to seview od
Wwﬂby&xaspwndcd-_lg&dﬂnw).am&edﬁ«nwmm

{m) “Cx Presoises Equiy * shall meaa Cox-owned, feased os for sale equipmacnt instalked wilbie
Mwwamwoﬂkmmwmibdmmdﬁguw
Whtmuwmwwmmkmﬁgblaﬁvnmmtmmdm
and sigya} amplificrs.

®) Muwm”mm»ummﬂvwmwmm
declaations of coveamts, conditions, eascmcts and sestrictions for the Development or any postion
thereof 3, of te be, recorded im the office of the Maricopa County Recordes is d: with the
Mastes Declanation and the apphicable Vilbge Declaation and which burden the Development or any
portion thereof, as each of the forégoing 3t mocnded hows timc to time.

{0) "It Access Services™ means the high spoed Intanct access savice Cox provides, curently
mldds'CoanghSpeedW

{p) “Marketing and Py jon Program™ means the pr soval and marketing sarvices 20d other effosts
desaribed in Eshibit C for marketing the Commpunicalion Scrvices 2t Vistancia.

(@) "Master Developer™ Shea Sunbekt Pleatant Poud, LLC, 3 Deh
sucressors and pammsiticd assigns.

@) "MFU" means residential boildiags within the Development contaiwing rultiple family dwelling wits
for prschae, Jeasc o8 rent whetber detached or attached.

(s) “Neighbubood Buildes™ weans any p or entity engaged in the business of constructing SFRs or
m&wlotkpﬂmwhmcum“ﬂcmwcmmwna
dcnbmlpamcl,:"mpe:pad‘wybndlolsm&:&', t, for ‘tbe purposc of

g and construct of one or mose SFRs og MFUs thereon.

L 4

“Official Records™ mcans. the officia) secords of the Recorder for Maricopa County, Nuom,pcnzmmg
10 real propesty.

~Home Owpers Associalion™ means cach Village Asseciaion, and any othar bomcowners® os propaty
owners assecialion hal has as its wembers the owness of SFRs or MFUs in all o¢ any portion of the
Developuent, and is established p te 2 decharation of s, conditions and restrictions
nmunﬂwdmewﬂhmmbamad&zpﬂxﬁkvwmmhtk
purpose of 2mong othar things, the adsminisira and afea wacts wichin off or
any portion of the Development.

“Master Declaration™ means that conin Declantion of Covenants, Con&itons and Restrictions fos
Vistancia 10, be serorded in the office of the Muicopa County Recosder, as 2mended from hru to tane,
wbu:hmvgotbcﬂbmgs provide for the csgrairation of Vi i Mai Cosp

A (S




(%) “TIa™ 3ok mean and sefer collectivedy W alf of the pecnrded sobdivision plars and maps of dedseation
that subdivide the Development andfor dedicate or create sireets, xoadways oc areas to be dodicated to
peblic or private wse, 2z each may be ameaded from time to tioe, which incdode rights of way for
dedication o Peosia o1 othes political subdivivon with juisdidion ovar the Development of the
applicable postion theseof, or » subdivison piat recosded by Mista Devcloper or 2 Neighborkood
Baildes for the puspose, umovg othes lhings, of Greating oe of more kegaf lots for the dewelopincal and
tonstaction of SRy andior MFUs and the sale hereof 0 members of the Borme-buying public aod
which cstablishes, among other things, steets and/os rights of way (whick consect te the major avesial
sireets and rights of way cstablished wodes Plai(s) previously secorded) for dedication to private we
wdfos fos desSication W Peotia on otber poliical subdivision with jurisdiction oves the Development or
the applicabic portion thereofs provided, bowever, that any Plat ay desaribed berein shall be subject vo
the CSER and the How-Exchasive Lictnse.

(x) “Phticd Exerecat Area” shall mean a0d sefcs to 3l of the drainoge, viility 2w savilary sewes caseeend
wrea desigaoted 35 DIUL & SSE. on thc Plats, topeicr with the steels (whether public ov private)

- Jdesipaated ow the Plats,

) "Pre-Wire Specificationy® means those spesifications fos instalimion of inside wising, outlets and i
uﬂhﬂmsuwfaﬁnmuwkmmbhmb
delivercd 1o Cax Gostomes Premises Equip

(z)mumawmt,mw« hed sesidence within the Developanent that is developed
for sale, inthoding x condk o ’

{) " Technology Fadfitics® means alf DGciltics, lacloding, witboet Emiation, oo-site and oﬂ'—s»c

Wnﬂanﬁlfo«aﬂmm“ﬂe’ hotion of C ication Scrvices by Cox Yo Visantia,
incloding But nut Kimilod 0 equip: wi interface units, cosduit, fines, Bber, wices,
ﬂﬂ;mmmammpchﬁbom rfaces, cabliog interfs s, patch pancés

and conds, A , Bbes 3, test equipment, power Wkerfaces, service dop wiriog
and sexvice by ‘—adolhu and ing The ing of (be tava does ot incude
Cwstones Premises Eqip

() " Telepbone Savices™ shallt mean locad and Jong distace: telephome service provided by Cox Buough
one of wore affliates or thivd parties.

() “Tumorer Date™ means (1) at 10 tach Village Asvociation, he dite on which the Class B memberships
nmkVﬂhgemhhaeaquChsAmshpsmmhlhﬂmdh\ﬁh‘e
Declarstion pursisant %o whith such Village A was bished, (iB) as v Vistaxia
Mamlesante Corporation, the dole on which Mastes Devdopess votag costrol of Vistaocis
Maistesance Cosporation {in Master Developas’s capacity as Decfarant spder the Master Declaration)
temainates puesvang to e veting provisions of the Mastes Declration, ad (3) 23 t0 vy other Home
Ownars Association, the date;, as provided for in the applicable voting provisions of the declaration of
Covepants, conditions and sestrictiont establishing such Houwe Ommess Association, o which the
declarants votieg control oves such Home Gwiers Association will termioate.

{35 Unavoidable Delay” means a dday cavsed by cvewts, csomnstances of acts beyond a pasty's
rmﬁkmSﬂmnth¢mmmmmmwaﬁcoh
extent bryond the affected pacty’s bk § and not sesuling Gom axh pasty’s fathwee or
nﬁﬁq»hlﬁlamwﬁphunmﬂd&dumm Swe, borvicame,
Stonm, advessc weathe coadisions, flood, exrthquake, epidesnic, exp , plica, lightuiog
WMMMM,"OU hacol 3 dition, < mation of soil of

dwater with ) h d Lh&dwmmmmmluﬁmm
lingbl bargo, act of war (dockarad or modeclased), riot, public discord, civil distrbance, act os e
of yenonsm, saboage o derw&m,ﬁgahddm&nﬁdiyq

Cox h;m4 -4- Developer Initial Li
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Cox bitial

nwyolhsmdnn;tnh- seglation or policy probibiting 2 party from pesformisg its
mmwﬂmdmﬁuueﬂmm«w&
whkties, carmiers or supplicrs of n ok ent ov ks z haviag foog
MMahhchmleymway-ﬁyubymmua"ﬁad
noique salcrials or cquipment or by any caier o seppl ox equeipment baving long
delivery periods, inlenption of casvally is be P v of Acriols o equip or fathue of
Selay by anodwer party i the pesformance of an act that must be pesfonocd before the action that is
Selayed.

(G‘)mﬂmdﬁop‘madsvi!bp&ociﬂiouikﬁxdhmﬂ' d p t to the M:
Declaration a0d the applicstie Village Declaration ihesclor.

(ﬂ)'VMDeclaam means o Vilbge Declastion as deficd v and secordod purswast to e
m, each 25 ded §oem time S0 thnc

(wa'mlksmwmvbthhrﬁMaWi
RetinlA.

M)Vmuammmpmiu'mkhmwoﬂwwﬁmw“hbe
esganized pursuant 1e the Masies Declaration, # and assigns.

y, its.
Torm.

The ustio] term of this CMA {the “Ioitial Tom™) sholl be for a period of 20 years, corunesking 0o the
Ammnac.MonaddmehnﬂTmMmAleulymixmmo!
five years each {each such Give year tenm being baeanfl faved te 25 a "R f Tenn™), waless cither
mpmmmo‘wmmmm-wuahupmubu”&ysmmmpmo(
the Wnitial Tam (or the Reocwal Term then io effect, a3 applicabic). The batial Tarm and Renewal Tams
e colfectively refared 10 as ibe “Tam.” The biitial Tow and any R 1 Term are sabject to casly
teoniation as provided v Seclions 30 and 13 of this CMA.

License and Access Rights
(a) l)tvdop-udl’toccss. MMM&;MMWHWMII&WM“
g by the M: Developes of each Phat, i recording of Declaralions (inclhuding, without

Mmmmmvwwmummmwm
cmbyummma&amyvmmm).hﬁﬁngﬁnapd
Dedionomad imitar g 3ly aitized 0 the develop of subdivi 5 i being

erstood that "Devlopuoent Protess™ shall imchude, without Emitation, the cstablishment of
WWWW:&MMW&QWMMMMWB
mhvmﬂkuaﬂm-mmﬁzmﬂ-{h%ndhwmm

@) Gravt of Nos-Eadusive License. The Access Entity 20d Cox agree 10 execute and record the Non-
Exchxive Licease psomptly {and nallmmlb-md:ys)fohmgmhmonhmo.
e form approved by Cox as provided in Recital ). The partics agree that aotwithatanding 20y
anmﬁhwwmm&mmmﬂmlybmmm
otber rights granted to Cox prysuast 1o ihe Noo-Exclusive Licease:

) Neither tbe ¢ 0w avd mstalbtion wor ihe rwpay, repk t 204 mai of
Tmminmb,ComeMnuﬁ:ew-htkdmckmmof&e
subdivision o5 with the use of enjoyment theseof by any Neighborbood Builder or subsequest

ownes of 2n SFR o5 MFU Jocated swithin such sub&vision.
D:vclopuhibl‘ éh é
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() Except for an evogracy Yetalcntog dwmge to any propaty of injazy t0 2y porson, s Do

event shall ary holdes o beneficiary of amy rights granted undar the NowExclusive Licemse
have the sight 1o eater (by virtue of the Non-Exclusive Lictae or stherwisc) upon amy postion
.of a Jot on which 20 SFR ot MFU s ced { such pention 25 may be within the
M‘Cnﬂio‘m)ﬁﬁuﬂnm;waudmlm“m»:hmum
. transkree who is eatitkd 10 rective by of soch couveyance a subdivision public teport
P ? to e Ask Revised Statetes §32-2183, §32-2195.03 or any similar statukc
b in effext without the. prior of the then aurent owner of such SFR or MFU.

() Notwithctanding 2y othes provision hereol, in no event shalt any holdcr or bepeficiary of any
sights granted toder e Neo Excheive Licoast have the sight 1 entes {by virtue of the Noa-
Exclasive Licenses or oibcswisc) ito e infesior of any SFR of MFU or any structure refated
heredo amd Jocaiod theseon withom the priov of the then convant owner thercof.

Eastmcnd Arcas, which shell be subject 10 the sights grantcd 1o Cox wm the Noa-Exchesive
License.  Nohwithstanding any peovision 1o the y, e M: Developer will akse
establish 208 delincate wcas i which casemcals, ficenses or similar rights may be gamted
cither by oporatios of bw, by cupress pant Som the Mastes Developes andfor ihe Access
Estily os any of their respestive desigaees, of purswant to the CSER and the Now-Exclosive
License; provided, hovweves, that sach eshbishunent and dckincation shall not crode o lessen
the rights conveyed under the CSER or the Nom-Exclusive Licease.  Master Developer; the
Amb!qwmmwbdsendaputhl&edoﬂoﬂhs&dmlandhm-
ml.mn»,cmc«m,, ity ts, icenses and aceess

va;mmw»mwmwwumv;:mn
mntacmohhsum\. I» the event thal the provisions of this Section 3 e
not suificient to phish this, M Develop udhmﬁnmysh)lwwme
lobegn‘edb(:oxndladdmal. L, ve sights or rights of
msmmbbumnhﬂtmdﬂm&cﬁn) incloding, withowt
Kaoitation, Jny netessary casacnts of rights of access between now-contiguous Plats. In the
mmmwmumuusqpme)um«mmmm
provide the additional easerpenis or a0ress rights sck o O ¥ diately preceding
mmmy,nbmkdbummina&munymngbbimymo
seek specific p of M: D *s (and/or the Access Enlity’s, as applicable)
obligambaunduand!w(") Qe Ma Developer (and/or the Access Entity, as
apphicablc) 1o scimbarse Cox for the actal cost (phis reacomable expenscs) of acquiring such
casement vights. -

(v) Cox shall pot varcasosably inerfese with the usc of the Phited Easement Ascis by other
providers of strvioes of wiifitics, except as covtempisted by the CSER 20d the Non-Exchsive
Licemse. Spesifically, it is wndersiood by Cox that sanitary stwer, stosm sewrer, Ratwsal gas,
electicity, and otba simils vl services may coexist with Cox in the Phited Easexsent
Ascas; and, furthes, dat the Noa-Exclusive Liceuse is non-exchasive aod the Piatted Easement
Asca may be wilized by otber, even comspetitive, Common Scrvice Providers as contemplried
UMCSB,%OGA”IMNWEXMM

(<) memfmmmWMmunmmmmen
a3 cootemplated by subsection §(b), the hogvage rcgadng compliance with Pre-Wire Specifications
set forth in itcm () of Esbidit A; provided, however, 1hat if the Neighborkood Builder witl nof agree
hmhwwm&mﬁ)MﬂaWMbcpmﬂbddexsnbm(b)ﬁmmm
wiih the Neighborhood Buildes, () tereafier Masics Developer shall work with Cox 10 obtain the
Wﬁo[sﬂmhwm»twynnamﬂmm-w"ewamsn
vhe constriction of exch SFR apd MFU, as set fosth in item (b) of Exhibit A, and (i) Cox will bea the
MM@MMMolmngWMh&MBﬁih

(:umﬂ -6- wwhﬁﬂ‘gﬁi

(%) Diving 1be Developoncut Process, the Master Developes shall establish and defineate Phited
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{®) Post-CMA Qiesings. As to ssbdivisions or porcels of property withia the Devclopmest that have

already been s0id o Neighborbeod Beilders andfos arc i cscrow 10 be 30k as of the Agsecmest Date,

A Mastas Devedoges agrees W wse s diligent, good faith effosts to canse those Neighborhood Bailders to
oy with the applicobll provisions set forth in sbscctivn el

{©) Repair of Jumprevemests Cox shall promplly repoir a0d westore (10 theis condition existing
inoocdistely prior 30 such ssc by Cox, exclusive of honmal wear 20d tear) any on-sitc or off-site
Tmprovesnents hat arc dumaged or destroyed ie conmettion with or arisiog froue 2wy ese by Cox of the
mwdnmmm»’oammmnn&mm _

Commusication Services & Techaolegy Facilitics Obligations of Cox.

(2 Prefuved Right te Offer Commpunication Sevvices. During the Terme of this CMA, Cox shall have
hwtﬁ:dnghbwlﬂm‘o&lhw&wxu(ﬂuﬁgﬁmmm
comprising all or past off e C2 Seation Services a3 it & available) to wesidents of SFRs and
MEUs ia the Develop witeh pref ‘mwmw@mwmmw
w-wmumuymduw Mastcr Developes,
ﬂ@mmmmmeahmw“me&m
(hwma‘m&zdaﬂ:by”aalkﬂck&n&mdwm

provided that Cox's peefersed right with P %0 20y sch mwsklhwwu

Tapoves Date for the Home Owsers Association {or Vistancis Mai as

mﬁﬁk}hmmmmmhmmﬂnlhvuhpcwn@nn

-pow&cmm»ulwuhneoﬁmanWbaw

Duildes tal purch any postios of Ue Develop from Mastes Developu. Master Developer's

onbo\vﬁylmn 3 m‘lhtlier wions of this subsection {a) redating 10 modct homes and

mode] bomwe offices shall be 1o inclade the provisions scf fosth is Exbidil A is perchase agreemients
aﬂmqmuWnMdM%iMwﬁnﬂyu&m&d
and agseed by Cox that (i) Master Developer docs mot and cannot ) the vee 0 operation of any
such moded home o ypuded howne office by » Neighborbood Builder, and (i) all obligatious of Mastes

Derelopes wrder this subsection_(a) rehiling 1o model hoies and mode) home otbces of cach

Neighborbood BuiMes to whor it seils any p of tbe Developmest shall be folly satishied if

Mmmmm-umdwnmmgm
of option agreement with sech Neighboshood Badder. Ging e fosegoing, the Mastar
Developes shall pay te Cox, upon dmm:mﬁuﬁkm-bmo‘
Theee Million and 14a/100 Dollas ($3,000,000.00), 1o be used by Cox Sor the cost of the installation of
Technology Faciliiies fos Cox to offer Communication Services ad the initial phase of the Development

(consistisg of Village A and Trilogy). Cox 3l be ,’ 3 %0 provede the Ci Scaliod Savices 1o
vesidents of the initial phase of the Develop y of the first bome io thag
Master Developers ﬂkﬂhhwmamwrmw
and No/100 Dolkars (§750,000.00) cack at the beginming of cach quanes, ing Apeil 1, 2003,
@) Fatuse Effect of CMA_ Notwithstaading 7y y provision of this CMA, this CMA (inchuding,
bt not Fmited o, the prefened right grassed to Cox wader subsettion #a) and the cxclasive rights

grantcd 1o Cox wader Section 5) shall not be binding upom (§) 28y Home Owness Association of
mmuumuwqumﬁmmm&mﬂg

the Turnover Dole fos such Bome Owness Associalion, (W) Vistascia Mai l‘ P oF
Common 3vex tract withia the Development owned by Vi 2 Mai Ci n, folowing
hTmmthmMmmm«ﬁ)momd»ypmmdm
MWDMMUN@MMMWM weh 2y p of Vistancia from

Masicr Developes (10 e cxient provaded in subsettion 6(b)) 204 Master Devclopes. Without Emiting
m:‘wuinyolbehm(!m m:ﬂyw&ﬂmmm&wm
pranicd to Cox wedcs subsection 4(2) and the extlusive rights grantsd to Cox under Section § may
tesminaie af such gt as Neighborbood Builders that puchased property within the Development from

Master Developar ase 20 Jonges operating mvoded bomes in the Develop The p hon 2t set

'cm..mA . W;an_@&i
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Sorth in Extibit G {ihe “Muketing Compensation™) will be paid to Master Developer for. Masicr
Developer’s exchusive marketiog and sales effosts on behalf of Cox So kag 28 Masscr Developer
mainkins a majority voic iy ibe Vistanda Mai Cosporation, Cox will continoe to pay Master
Devedopes the sbove mentioncd Masketing Compensation. Upon the Twnoves Date for Vistaocia
AMinierance. Corporation, this CMA skall be assignod by Masies Developer in its culivety 10 the
Visancia Maisicaance Corporation, a0d as long 2 the  Vistancia Mk e Corporalion {acting =
*_ 315 own capacity andier hrowgh toc o more Village Associations) centinucs te paform the cxchusive
makting obligations containcd borcis i (oA  with the provisions beseis, Cox 332t pay the
on for the: indes of the Teom b the Vi 2 M  Corposati

Y

€c) Cox Obkgation 19 Providc Cowmunication Serviees. Cox agyees to ruake available, 24 2 minimum,
be following Conspunicalion Services ‘o sach phases, potions or ssbdivision parcels of e
Pevelopmest as are sold for developincat 10 Neighbosbood Builders, of S0 ofhes pastics, tiough
estrows that cose during dic Term of this CMA, which Coommwication Services shall be provided by
Cox 2 accordasce with ihe stamdards sct fosth in Exbibit E:

() Cable Television Scyvices. Sebject to legal and repulatory ints, Cable Televisi

. Services for cach resident of 2mvy SFR os MFY that subscribes for such servies; peovided that
Cox shall be eotitled to cause soch service 16 be provided dectly ‘or by or Bwough 2 pasem,
subsidiary ox Affiliote of Cexr.

(i) Sexvice Standard & Upgrades. Cox sholk wpgrade 9n Cable Tekevision Scavices within 2 .
reasomable time 2t mo cast do Mastes Devdlopes, any Neighborhood Bailders, any Home
Owpers Associatios, of Vistancia Maiotenance Corporalion, 10 deliver 2 Jeved of service thm
cquals o exceeds the services being offesed by sebstaatially similar providess of sudy cable
elevision seyvices within the mctiopofilan satistheal area of the community. I and when other

s. * r
"
l prodecis beoome compmescially avoidsble, Cox will incorporate such fotwe lechnology

sexvices o the bundle of Commnication Scrvices being offered to Vistancia sesidents
thereof, when it is fechnieally, cconomically 20d operationally feasible 1o do so.

(57) Tlephone Service. Subject to kegal and segubatory requirements and availability of sdephone
numbers, Cox shall offcs Telephone Service 1o each sesident of a0y SFR or of any MFU that
subscribes for such service providod that Coxt shall be extifed to provide suck service by o
through a parcal, subsiBay or Affiliate of Con, inclhodieg but not Emited 3o Cox Arizona
Tekcom, LLC; asd provided furthes that Cox shall bave 2ccess to buildiags 28 necessary to
provide the service.

{v) Joternet Actiss Sevice. Sudjest w0 Jegal 30d segulaiory constraiots, Cox shall provide
hoternet Access Savice for each resident of any SFR or MU that subscribes to soch service;,
mvﬂcdma&xshlhaﬂubmwhmnbepwﬁdb’ww;

(ﬁ)Cvaprlb-hMTMFxﬁi&Cuwbm&wi&,m,npi_
mpbamdnainhalTMthiulqidiadumpnﬂehCma.
Services to SFRs asd MFUs within the Developerent 2t its sole cost and expense, psovided that the
Fechoology Facilitics will be installed 2ad provisioncd over time, oa 3 phasod-in basis during the

Services can be provided 10 each SFR and

Inirial Tesma of this CMA, so loog as the C
MV upon initial scoupancy thereol.

(c) Desige & InstaWation Conditions. Cox shal) design and ins1aB the Technology Facikties (exchnive of
e Pre-Winog i the SFRs and MFUs whick ol be the responsibility of the applicable
WoodBuwu)hmmﬁ&matﬁmcadswkphmwfmtbhlmin
B for those phases of postions of e Develop o which Cox sexccives (e access rights and intaests

comcmplatcd updes Sectiow 3 of this CMA. However, Cox shall have po cbligation to imstall the

Cox Initial 4 : : -3- Dawwu.a@&i
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Tm&cﬁﬁsamucﬂﬂaﬁ-mum}m«wﬁud’u
Development e which Master Developes o the applicable Neighboshood Builder bas not, at its own
expense: (1) coustructed any buildings of stactares sequired by Mastes Developer or the applicable
Neighborbood Brilder in which any Techwolegy Facites wilh be located; (2) performed the
excavation, opcving and closing (subject S0 the provisioms of sulscqtions €fc) amd J(b)} of joint
Wenches %0 accommodate Cox’s Techmology Facilities ou or serviog such phase or postion of the
Wwiumdlmhtsb&eﬁ#&mm»?miunﬁu
WWM,MQ&TMWnQKBMb,ﬂ
Wm,umummmumamm),mw
treachies shall confores e the seulr and specifications grevided by the APS plairs for snch treaches (4
beiog agreed that my addiicead Benchiog beyond the APS route and specifications that may be
y o date Cox's Techaology Facilitics shall be in accordance with the Westesn Statcs
jﬁTmrMﬂMk&m#mﬂmmmb&Ms
provided i sebsestion $fc) wnd nol the Masics Doveloper o Neighbothoad Builder; (3) installca the
Jeo-wiring in it SFRs 2ed MFUS ia cowpliance with the Pro-Wire Spetifications attached as Exhibil
E@Wh&ﬁtﬂ”&mbwmmdﬁw-mnﬁumm
y , foundation sk and pre-wising {pes the Pre-Wising Specifications attached in Exbibit D)
for 2l applicable SFRs , MPUs, and. beillings; aad {5) with respect %o amy portion of Vistancia
yol 10 2 Neighborbosd Buidder pries 10 the cxccution of tis CMA, kad 2l pre-wiring instaliced
by the Neighboshood Bwidd ewed ad pied 2 in compk: with the Pro-Wire
Specibot

() Selechion of Comiraciors. Cox shall sclect the Comnciors © be wied for instalation of the
Technology Facilitics 10 be installed by Cox. Cox sholl give writtes aotice fo Master Devcloper and the
applicable Neighborbood Buildes of the selection of Cox’s Contractors and Cax will be yesponsible for
peoviding sach Contiaciors with phans, specifications and design detasl for a8 Yechaology Facilities
Coot mstalis.

fstaling the appropriaic Techwology Facilities, as neccsswy o provide the foll naoge of
~ Corsovnication Scyvices (ubject to degal and segolalosy sestaints), 8 accordance with apphicable baw.

0) Approvals, Prvmits & Complance. Cox shall be sekcly sespomsibke for the foBowing with zespect fo
all wosk perfonwed by Cox or its 3, sgots oF employees: all bl and egally roquised
consets, apprevals, applications, filiogs, permits, , bonds, , inspections, 500,
bbor, material, cquipment, 100ks, safely comphiance, qualityl stasdasds compliznce, and cumpliance
with all applicable Jaws, rulcs and o dinapces.

) Owwcrsbip 2ud Maistemasce. Cox at all tines shall sctain lie to and control of e Tecknalogy
FxmmTMpFﬂﬁmwmpﬁnwsbﬂukcwﬁmuh
wmmm)d&x(mhsmm&whwdhgnc”)upnminﬁndﬁ
CMA, Cox siell setain titke 1o 28d conviol of e Terhoology Facilifics and, al ity option, roay citber
kaMWWMMDWHb«NTMF&%hM
1 s owa cost and expense. Cox shall opcraie, repair, replace and waintais 2ll Tocksology Facilitics at
jts own cost and expense.

) Early Tesminatisn Upen Cessation of Serviee. o the event that Cox is urable Yo or i othareise
wﬁmpovﬂkuyﬂumm«hkﬁwmwm
Mastar Devedoper shall have the sight to (omainte fhis CMA, e apphicable part or i whole, as
provided in Section 11, bt shalt »od bave the right te seek remedics of sposific perforance o
damages for default.

Q) Individus) Sebscribes Bzhvﬂmﬂkwkwahmm%miaﬁm Sexvites
pxwidedlvyCuxy»dcrd;kCMAm’ﬂbcwoﬁanbnﬁvi&nlsubsuib«hﬁs.ﬂxmm

e

Cnxh'ﬁd/q -9 : Developes tisiad Q‘Ai

e - e e e
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' () Coanstraction & Installafion. Cox chall be solely sesponsible for providng, placiog, constrocling and




W-MMpMmﬁgdﬁpﬂwCWmSuvmadcm

mwmsbﬁe of any deposid, £, reatal or puechase
of Sated Cast Equip a‘nshlhmwhohp&s)shﬂbcltemswe

gmalyzniabkhn(.‘unl’utu and the area of the City of Prosia adjacend te Vistancia andfos
23 sct Sonh in Cox's arilfs for Yocal exchange as set forth with the Axizona Corporation Comission.

0) Billing Subseribers. Cox will be sespowsible for billiog subscribers for U Co ication Services.
Cox shall mot 1ok 3 or othorwise kokd the Mastes Developer, any Neighborbood Buiider, any Home

Owaers Association, o8 Yistcia Mak Corposativn liablc o8 responsible in any for
payment of individual sobsisiber foes o ved: 3 costs {cxcept fees for Comamwaication Sexvices
W&eﬂbbmw any Neighbosbood Builder, any Hone Owacrs Association or
Vistancia Maz Som 25 2 subscaibes will be the respoasibility of such swbscriber). Cox

mumbwmmnmmm«smww
billed amoxnts o5 who sthcrwise £l 10 abide by tbe dcrms and conditions of its subscriber agycement.

() Modd Bame Sexvice. Cox shall make avaihdle is onc main modcd home pes Neighborhood Buildes
and the project iaformation ceoier (a5 desipated by Master Developes), 3t Cox’s sole cost and
capense:

() Digital Cable Tekevision Service. One “complimentary™ (son-chasgeable) digital Cable

Television Sesvice acounst (with Pay Per Vicw a0d alf prembum paid services blocked) to 2 -
mww&wm-uwmbﬂwma;m

s 503d to an dividwal homebuyer), mud 1o 3 iclevision provided by Master Developes in the
information cenier;
®) Cn Bigh Speed Internet Demo. One “womplimentary” (son-chargeablk) Coxl‘hﬁ‘w
demo 10 2 computes provided by the Neighborhood Beilder (watid such model home is
&thMW}_mﬂname’tnMx&Mw«mm
iaformation centes;

(i) Siguage 2 Point of Delivery. Approgriate recogyition of te beaelit provided by Cox shall
be given by way of rcasonably visible sigmge provided by Cox 2 each point of defivery
withiv the mede} hoane. (with the size and Jocation of sanse 1o be established by the reasonable
nMwJ&an&NWM)ﬂmhﬂnnﬁmmmm
{with the size and Jocation of same 1o be esnblished by the b ¥ agye of

Cox and Master Developer).

S Exchoive Marketing Rights and Marketiog Iacestive Feed.

(3) Eacinsive Rights of Cox. During the Tesm of this CMA-

[01] M»M«Dﬂm Mates Developer shall endosse Cox exclusively as the

- e d peuvider of the Ct jcation Services to Vistanciag
(i) Masketisg 2ud P tion of Ca ication Services. Master Developes bereby grants to
Cox the exclusive sight to markes 20d p ie the C ication Services ia Yistancia,
mm@umnmmm-&qmm d by a Neigbborhood
Builder hal purchascs any postion of the Develog Fom Muxstes Developer, and (5) within
aymaammwalhemmnvumme
Corposation and made available by Mister Devclopes for the keting of C ication
mwmcmmbawmwnmmmmmm
teyminale vpon the Tumoves Date for the Home Owmax Assechtion (of Vistancia,
Mak C ton, as applicablc) that owns sech commoa ez tract Masto
mw:mymmnmwkmmdm_ﬁ_@,m“

A U I

. COX-00000010




mdelhe.sshlhahmddclnpmsdl«&ngg it A in ccrtrim puschase
- agreements and option agyeements as provided in subectiod S(b} of this CMA, it beisg
specifically acknovwicdged and agreed by Cox that (A) Master Develapes does not and cannot
costrel e wye or optsation of any sech moded home by a Neighboshood Bailder, and (B) all
oblizations of Mastes Developer wider this subsectiom £ii) relating fo model homes of cach
Veighborbood Buiddes to whoas it sclls any postion of the Developracat shall be fully satsficd
i Mastes Developers inthudcs hngsage sub lentbcmd__!_ig_l\nuupud:sz
P oF option agrecmscat with sech Neighbothood Duilder;

@Wﬁw&:ﬂ&mmWﬂ&Amw:hlﬂ
cates inte any avangrments similar 10 this CMA, or endosse of eagoge in promoticaal oc
manketing activities of any kind by or for the benet of any other provider of Cosmsanicatios
Sesviees within Vistaotis that are cquivalent to the C jcation Scrvices, exceptiog osly
cowsponication Scrvices St Cox clects not 1o o2 is iacagable of previdieg and oerwise s
cxpressty provided Merein. Wihout Tiniting the forcgeing, Masicr Devedopes and the Acoess
&hmluwmwmmmnwmdhmm

{iv) Masicr Developes and the Actess Entity will pot, cithes jointly o severally, direaly of
indirectly, exiend to any person actess to Yistancks for the pwpose of peoviding any
Communication Services wader toms or conditions of access that: (3) provide for markctiog
cusopensation which, i the aggregate, allows a fowes payrsent thaa is provided for Matketing
Cospentation wedes this CMA as set forth in Exbibit & (induding, wibowut Emitation,

b or soppd thesein, which may sebseq 0 the date of this CMA), or (b)

' provides for any marke ting compensalion which t1akes individually (as lo an individual SFR or

mMammmhuMwaanm
- . this CMA as set Fonils i Exbiibil € (iochading, without Emitati ot

. !ksdo,wixiwyabepeﬂhheda&dmmxw(c)ﬂbvﬁthwﬁonotay
sexvice of 2 Jesser quality thaw is being offesed by Cox pursuant to this CMA.  Cox, Master
Developer a8 the Access Entity acknowlcdge and agree that the rights i sbis section and ]
other provisions w this CMA are intcaded to create 2 Jewed playimg icld for alf
Comunrunication Scrvices providers, and oot 10 provide discownts o competitive advaptoges to
Con.

©) Cex Marketing »d Promotiomn Effert. Cox sholl wndemtake to ket and p the
Commmnmdbm-eand“‘ er, 25} oo accord with the Masketing &
Proosotion Program set forth in Exhibit C.

{c) Moarketing Compensation. Cox shall pay to Masicy D Jopes 2 Marketing G tios a3 sef forth
s Exbdbit G, during \be Tow of this CMA; w“hhkm&qmshlbeth
2fles termination of this CMA with respedt to agy Communication Service thit is rhe subject of sach
1eninatios cxcepl for Mauketing Compensation accrmed in sespect of sach Communication Sexvice(s)
bt wnpaid 25 of the date of such tonmication.

{4) Reportieg by Neighborbosd Bwidders. Diwiog the Tem of this CMA, Masicr Developer thall
encourage the Neighbosbood Bedlders to (i) dc¥ives to Cox by the fificenth day of cack mosth 2 report
of the ideadity of 38 buyers who have closed esciow fos purchase of SFRs or MFUs duriag the peios
wonth, e the sespeative dates of Sosing, and (i) deliver fo Cox any vpdates 1o sock sepost on the fast
day of the month. To the cxient any sich report is sod provided by 2 Neighborbood Builder, Master
Developes shall provide such sepost, i sequesied 10 do so by Cox, but only 1o the extent sch
informovon i obaimable by Masies Developer without additionat cest or expense.

A v el
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(c)mammammWﬁmpmmWswdq
paymtnt of Marketiag Cowp tom, Mastes Develop shall have 1ight 10 audit the boolcs and recosds

of Cox regasding ¥he vadue of bocription to € scation Sexviers fos the paiod
anwamwumﬁuwdmm
Copasaiion dse. AB avdiis shall be condocied dasieg, I business hours and upos reasonablc
wmm»umﬁ;mm@uhcw«umdﬁuim
mum&wmumasuumuomuuwm
soch offices by Gic suditor. Unless roquied by o o court Ordes ox 23 evidonce I8 awy dispole
mm&;&;m“wmwmﬂkﬁ-ﬁmob&di
cousse of the mdn. K as 2 ) of mandi 5 wncd that amy % owing bras been underpaid
mms&uwmmmummhummmuu

[ Techmology FacBitics Coopcration & Coordinaties by Master Devdoper.

(a) Cooperation by Master Develop Mastes Devedopes shall cooparate and coordinate with Cox ¥ the
i e constrwction 2nd installatien of the Technology Facilities described in Exhidit B

sund sholl establich 2nd plement proceducs te facilitate the orderly 208 eflicient design, pomiting
Mmﬁhmmizﬂmimdvmbm&

Tam of tis CMA.

(®) Required Neighborhord Baildes Prwvisien. Masicr Developer shall isclde provisions ia
MumugmAmmaedmwwmw
W%WWWM;W&W&%&T@J&MW
hMMWMWBmWhMWMMW
Mmmmumﬁ%nhaﬂa&m&hw
mﬂmmn&mﬁhkw@i&wﬂm,ﬂuﬂuw&l
mkay@dmbmﬁwu&mwwmmbm”m

) Dy P
whmhmﬂhpﬁﬁﬂmﬁmmwm»wn&
provision set forth in Exbibit A. Notwihsunding ny ay provision of this CMA, Master
M@udﬂﬁhm%afﬂchmha&c&hlhawm&ﬁs
mm&rwp&ﬁﬁoﬂhm-ﬂbnmﬁnﬂamlwmya
Wumﬁkebﬁpﬁeﬂmmpﬁ-hwm:mw
Master Developer undes this CMA_ .

Wmaﬁ‘kbwnumﬂzso{k Agy

{c) Covperation is Use of Techuology Rasements 2pd Simitar Use Right Areas. Mastes Developer
Mw%%a&ﬁmﬂmghwtmuo%&emm@
uumwummmmmﬂwmnmumawum
Developer i sespect of Vistancia.

.{d) Ne Obdiigatico of Cox 1o Buil Sades Ceatess or Structuses. Cox shall not be obligated to constract
of pary fos amry sakes centers on othes that e cied or crected for the purpose of
mekdhgmﬁkuwdndumvm(unmmmﬁ
w&mem)Mﬁme@s“MﬂdMiM
Tedmobyfﬁﬂhﬂmmlwmwzw,npbcd,nﬁdaﬁmwm&
CMA.

() Co1 Trenchiag Obfigations. Unless olbcrwise provided for wnder this CMA or atherwise Gue (0 the
faibore of Cox te comply with the Senns and provisions of this CMA, Cox skall not be obligated, except
a8 provided for in Wis subsection €(e) 1o pesform or pay for the cucavation, opesing of closing of 2ay
johhmdnum‘bgmypu&.dVMuMWofkbﬁkﬁgMim
mww»mhmaawmmnuumbmmwm of Mastes

— e

' Neighborbood Builder sbiigation. As 0 property withio the Development that has sleady boen sold to
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Developer aadior the appBcable Neighborkood Builder(s). Cox will peovide, at its Sole. cost wm
mkm:ﬂ&wdﬁsbk&lﬁhcﬁwmnnm
ding, anvy y provision heseof, if Cox defermines hat 2y trenching s poiessary to

mmmsrmmunwmmmumwc
diffescot Goam the APS route and specifications {such beaching being b A ferved S0 25
“Addioaal Trenchiog”), them Cox shall seimbarse o Mastes Developes (or the applicable
Heighbasbood Buildes, F it installs the Addisonal Treaching) 2 propostionaie share of the cost thercol.
Cox shall previde nutice to Masicr Devcdlopar 2ad the apphicable Neighborbood Builder of de nccd for
any Addiional Teenchiog prior o Mastes Developes’s (or the Neighbordood Boikder, as applicable)
commenceaent of consiraction of the trench that seqrices any sock Addibons) Tronbiog, Cox will pay
1he cost of Addiional Trenching buscd on the Westens States joint Trench Formula.

7. Technology Faclities Cooperation & Coosdination by Cor

1]

®)

10}

Iestaltation of Teshoology Facilities. Cox sl (3) cooperale and covsdinate with Mastes Developer
and the applicable Neighborbood Buildas in the design and coustruction of the Technology Facilitices
dcseribed in Exbibit B for these povtions of Vistuxia Wt arc 503 by Master Developer for
devclopment of SFRs e Neighbabeod Buikias twough escrows that close daring the Term of this
CMA, () commence and complele its design, construction and installation obligations in a tindly and
effecrive manncs, in accosdance. with Masicr Devcopes’s (or e Neighborhood Buikdes’s as appBcable)
mmm:mmm«wﬂﬂmpm
Developer md the applicable Neighbordood Buiides fally and timcly infomoed throughout the course
of design and construction. Without Kmitation of the forcgoing, Cox shall make the desipn for the
Tetheology Facilitics fos any given subdjvision porce) er ncighborbood, 22 applicable, avaibible 10
Master Developes and, if applicable, the Nesghbosbood Beildes upon cosnpkiion; provided, boweves,
that 0 it events Cox mwst sake such design available o sutficient tine 10 accommodate Cox's design
wilbis the phas/design for the Mrench in which the applicable Techoology Facilities will be installed.
Master Developer and, i spplcable e Nagibothood Builers, shall bave five business days to
Jiscuss the design with Coxt s0 that the planging and progress of Vistancia or sach subdivision will oot
be intermpled or advessely bopacied.

'l'indyl)dncry ulmmﬂ:-eh-gﬂndeﬁsMﬂddlmmu

, Cox will provide to Mastes Developer of the applicable Neighborhood Builder wiring
nmmgphsﬁrauncbobgfm’ﬁmwmxm-khmﬂwaubwdm
or the appReable mbdvition pascel suffliciently m advasce of such planned constraction and
nstallation of Techaology Facibiics so 25 to pesmil and facilitate timely and cost-effpctive coardination
and cooperation by therespective pasties in the porfonmance of the developincal work fo be pesformed
by cach. Master Devcdopar and/or sy Neighbarhood Buildes sholl previde no Jess thao tem (10)
business days notiee to Cox of the final date for installation of Technology Facilitics within any treach
constructed by Master Dewdoper o8 such Reighboshood Buildes. So kog as the forcgoivg potice has
becn provided, in no event sinfl Master Devcloper or any Neighbborhood Buildes be reguiscd os
obligated to re-open 3 completed trench to date the instailation of any Techwology Facilitics,
which re-opeoing shall be the sofe respoasibility and expense of Cox.

Governmeni>) Pexmits. Cox will be respomsible for oblaiming aff go § permits and fic
Zoning variances 20d otbes govarninental appiovals, at Cox’s sole cost asd expense, lnlzemquul
for the cowstruction aed installation of tbe Technology Facilities by Cox.

N Waryanty. Cox makes po wasanty, cxpocssed of imphed, as to the design of constraction of the

Cox h’iﬁalﬁ_ -13-

Tochoology Facilitics, except that Cox sepeesents a0d warrants that the Technology Facilities mstalled
by Cox:

0) Mownudbycox without the vight of awy other person os pasty 1o semove of alter the same;

md
Dcvchpahitial‘ ?“i
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1) S}l provide the Commmunication Services and otherwise satisfy the operating specifications
ol paruncters set fosth i this CMA.
(c)Cumnd»aMzngu (‘nxsbnwd:mh:dx:mﬂemofmﬁr

and ¢ yp of o for ing day-to-day coashuction
mwnbu\lm

o Mulﬂ-:vl’hpﬂnotbnds. Cox will cooperate with Mastr Developer dosing the Term to
o p of 3 and dcvclopess of MFUs a sclection of
wk‘ﬂzdemrxlﬁcﬂmmbw&
popestics. Sock arangemats say inclode, dut pot be Bmived Mo, s offering of belkod services
Gistovmted rates, f aflowed by law, or an offising of cansidcnation 1o Uic parchases? developes i
exchange for exchsive makaing sights. Devedoper shall wse its bic cfforts fo ieclede Cox in

ht&xbmudmaﬂweﬁmm-dmdmuadwhu
pok.dp-chmkknhp

8 Inverasce; ledempification; Waives of Sebropation.
(3) Reguised Josoraace. During the Tam of e CMA, Cox and Master Developers £ach shall maistaie
inswrance satisfying the requremests of Zahidis B.

(b) Damage or Destruciion by Master Devedoper. bn the cvent it Masicr Developer its ageats shall
neghigently or willfully damage os destroy any Techoology Facilitics owned by Cox i coanection with
or atising Hom the constrechion of instaliation of any we-site of offsitc rovements, then Master
Developer shall reimburse Cox k&wﬂamﬂuﬁi‘km

o destroy any on-site of offsite inpr in vection with o5 axsing Grom
m«mrmmmmmmmwhumu
oxpease of repawing the same.

{d) Ne Liability for Computer Damage. Notwithstaoding any contary provision in this CMA, ia po
event shofl Cox or Mastey Developer be Bable to the vibies party for 2y Joss, recovery or restoration or
any elechonically genarated of stored duta o for damage %o competer or 207y oiber Wechnology-related
equipment of any such person of entity or amy loss of intome oF seveowe resulting thegefrom.

© Waives of Sebrogaltion. Netwitkstundfing any contrary provision of this CMA, €ach party o this CMA
heyeby waives alf sights that it mnay fave 2gainst the othex W Fecover for ay doss arising out of or
iacident 10 ocomrence of e ptoiks covesed by propesty and Xy hat is sequired 1o be
canried by each party hexcto pansuaot te subsection £3), motwithstindisg the 2mount and type of such
Sasurance coverage eiecied to be canicd by such party heseunder of whether or pot suck party has
Seutesd 10 be scif-insuwred in 20y anount oF fo any cxient, cxcept with respect te the resnbarsensent
grovisions of subscctions (b) sud {r) above o the cxicat oot covesed by ienwance; and the pasties
herete acknowledpe and agree hat the iuteal of this psavision is to clisminate any rick of loss or Fability
1o any paty who may bave camsed or cresied to the detrimacnt of the other party any Joss os fability
»isch would bave been covacd by propesty insurance and Kabifity iswrance if seck other party bad
oblaised sch ipomamce covcage (o6 as adoguaie amonnt thereof) i ice of self-imswrance of m
wmoﬁmumgeub such Jonwanoe) except 2s nolcd with respesct 10 subsections

) and fc).

9. Represtotstions >ud Warraslies

Cox Taltial ) -14- Devdowlliﬁﬂ‘ ;gi
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(3) By Master Developer. Mater Developes hereby sepresests :0d warsants Sa Cox 2 follows:

() Orspaniration and Awtherity. Masicx Developa it 2 dely esganizncd Emited lability. compony
aeated wndey the faws of the State off Dedaware, is gealificd te cagage in business e the State
of Arizona, has the requisite powss a0d alf required govanmatal approvals te ey oaits
presest and proposed activities, and has il powes, right and authorily te coter into this CMA
aod to perform cach and all of the Sbligations of Mader Developer providzd for bescin aod
thereim

(l‘i)bu Execnfion. Each person who, in the namne of Master Developer, cxocutes this CMA has

bmﬁhwuhmbkmuwﬂmm.

ﬁ)ﬂotmﬁtmﬁemzﬂd&vqhumﬂev&wdmm”&e
atjon of e plated bezclyy, i at Bue tinac exected in conflics with
nmmo{mw«ayqumh
Mn:.mthinMﬂndﬁeWMa&M
therwise himiting or qualifyieg the olbes seps Gics and of Master
WWMMkawmduﬁamMn
mdaymmnmahuwmumdh
malesioRy impais the use of the Comsmanicaion Services.

() Mo Litigation. There is no litigation stxved on Master Developer, which dhallenges Mastes
Developers anthority 1o excoite, dcliver of posfaom this CMA, ad the exccutive management
of Masies Developer has ne Imowledge of asy thecatencd litigation with respect w0 sach
hatters. o

{¥) Compliance: with Law. Master Developer is in soaterial compliance with off faws and
segolations apphicable 10 Master Developes’s acivitics in connection with this CMA.

(vi)ﬂ.Cnﬁ:bnM&MnaDtnh,uthumevﬂmnﬂum-,

Sesvices within Vistaciz that art comparable to Coxs
Mwmmm»hl‘ eation Scrvices b dey, prios to the
Agpecaeent Dake.

(b) By Cox. Cox bereby rep d toV 32 25 tollows:

) Organization 239 Avikerity. Cox is » duly vsganized corpovation aeated wodes the faws of

tbe Siate of Delaware, is guobificd 1o engage in basiness in e Stake of Arizona, has the
sequise powts ad all requited Bcenses 10 CaTy on its proscut and proposed activitics, and
bas fol powss, right and avtborily to coter isto this CMA awd W pesfory cach and aif of the
obligations of Cox provided for besein and ihestim, .

(3) Dor Asthorization. Coxt has kiuw or caned 1 be taken al} reguisite corporate action te
awthosize the catcotion and ddivary of, and te pat of #s obligations wadc, this
CMA. :

" (s} Pue Execution. Each person who, i the name of Cox, cxccetes Gis CMA has boer duly

suthorized 10 exceste tiis CMA on bebal of Cox.

(v} Ne Confiet. Neithes thie cxetotion and defivery by Cox of this CMA oos the copsumuation of
1he bansactions comtemplated hercby is ot e e exexuted i confliet with e goveraiog
mstromeols of Cox of 28y othos agsccptts of lostraments to wiich it &s 2 pasty or by whick it
nMMndMWMMWMWﬁ;«W@M

ies and co of Cox undies this CMA, e cxccutive granagrmast

Developer W&i
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of Cox has ao knowledge: of any wiitte potice astertiag 2 clait 352t sigha reasonably be
expected te materially impais sthe use of the CommmniCation Scrvices.
() Ne Litigation. Thoe is no Eigatice scsved on Cox, whidk challenges Cox's authorsity to

tuccate, defver or perform his CMA, aad e exeomtive mmagrment of Cox s no
Sovowledee of any theeatened Htigation with sespect 1 such matters,

(v3) Compliance with Law. Cox is in molesial comphiance with all Jaws and regelaions apphcable
. %0 Cox’s activitics is conpection with this CMA.

() By Acress Entity. Acoess Entity beseby rep and 10 Cax as Follows:

{)) Orgavizalios 2ed Astherity. Actess Eatity is a duly organized Bmitod Babelity company
mmumduwdmuwnmum-umd
Arizona, kas e sequisite powes and a8 requised approvals e cay o i
mﬂwﬁﬁhdhummumwmmum
w2 te paform cack 20d 2l of the obligations of Access Emly provided fov borein and
herein

() Due Execution. Each person whe, in the namne of Access Entity, excoutes Bis CMA has been .
daly authorized to execwte this CMA on bebalf of Access Eatity.

ﬂm&nmmhmhﬂﬂwhmdeMWﬂt
son of the | tions Jaled b , 18 3t the time orecuted in conflics witk
uummdmmyummmamnm&u

is 2 party or by which & is bound: aad as of the Agrecment Date, and without otheswise
Yimiling or qualifyiog the other representabions, wanastics and covenants of Access Eaty
wnder this CMA, the oxecative monagement of Access Estity bas no knowledge of any writicn

' mm:cbnﬂuw bly bc cupected to Sally impair the usc of e

Comumunication Scrvices.

G')NomMnn&-mmmAmm .which challengres Access
" Entity’s authority 10 exetule, defives or peform this CMA, and the cxecutive management of
Access Entity has no knowledge of apy thecatencd fitigation with respect lo such matiers.

{v) Compliance with Law. Access Entily i in malsial compliance with a8 lows and regolativns
applicable 0 Access Eotily’s activities in conncction with this CMA.

(ﬂﬂo&ﬁ:ﬁgkﬁgb&AwB&bemnMeagqﬁnmwbm
other provider of Commmmication Sarvices withim Vistancia bt are comparable to Cox’s
prefesred provider status with espect to the Communication Services haewadey, priot to the
Agrecmeat Date.

10. Defaol 2pd Rerordies.

@) kvuu.llk[»h.lixceylnmedlhawnbbkbduy(nwhdm&elmefupafum

des sl be extemded by the peviod of time that swch Usavoidebie Delay exists), cach of the

following, circ 2s sholl constitute 2 defaok vedes this CMA, i which cas: the nos-defoaliing

pasty shall have the remedies psovided beSow and i Sextion 1] with respect to the type of defouk that
has ccowered:

[0} Maqhb-lAMMlhn'MmhyMuk’w&ihchmmma(
moncy dvc hesenoder within 30 days aftes receipt of written notice that p js defing

Cox lmml/V . -16- thﬁa&i
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(%) Potermance Defralt A pasty shall be in "Performance Defonk™ if the party fails te prrform

qdﬁgﬁmhﬂhﬁ(ﬂﬂm-oﬁpﬁm-ﬁ&kﬁhﬂomm.a

Mouctary Defalt) when performance is doe and e the Cure thereof withie 30 days of
mamdhﬁhcdﬂmwmhmbm

) Remedies for Blonctary Debanlt e the cvent of 2 Monctary DefouR, the pon-defaoking pasty shall
have the right 1o recowy the amount diiermined 10 be duc in accordance with the applicoble dispute
resoletion procedure of Sertion 12, together with intcscst thereon Som the dale such wnowst was doc
MM!&emoﬂD‘pﬁm

© mwmummnauhumdammmm

shal} bavc fe 5ight 1o cwe on behalf of the definiting paty a0y debaok heromder, and 10 obtain
mmimhmmli&emdaﬂuu,wmmmim
e dae soch cost wan peid miid seisbuyod a8 the salc of 12% pes 2w, in acconkmce with tbe
appBcabie dispate yesolution precedusc of Seetion 12 The non-defwolting paty shall have the sight w

" offsct against the amount doc any wmonnt Sien doc, o herealier becoming due, & the defaulting party
Sona the non-deEnltiog puty alics such ammovst bas boea determised i accordance with the applicable
disputc resoletion precedwe of Section §2.

(d) Cox Additienat Remedics. Ia the event of a Pafermance Defacli by Masks Developer or Access
Entity, Cox shall have the right so colicct actual damapes, obtaim specific pesformance or injonclive
nﬁdnmﬂkmﬁﬂkmmwcdm

€€} Mastes Developer 39d Access Enfily AddiGonnd Remedics. Is e cvent of 2 Pofonaance Defoult
by Cox, Masies Developer (or A Entity, as applicablc) skall bave the night to collect acteal
damages, ablain specific parfomuce of injenctive sodicf in da wﬂoinawhabkd‘upme

() Termivation. The noa-defouling party shall have the right to tesminate, cancel or rescind this CMA as
provided for n the applcable subsections of Sertion $2.

{2) Mosctary Damages. The non-defaliing sholl have no right te oblain monclxy damoges cxcept as
expressly provided in this Section 18,

) No Consequential Damages. The defanlting party shkall have no fability for iscidental, indirect,
consequential o panitive damages.

) CSER 20d License. No brcach or deloult emdes this CMA by cither party shall have axy cfect upon,
mshnnysudnbwu\udeﬁ-imumdmbu-ﬁml’ the rights or obbgaticns
created by the CSER 20d the Nos-Exclusive License (i t i the cvent of tcnnimation of this CMA
dwhwhk&-lummhlﬂlsﬂﬁmﬁumshnbenwmn
Sectiva 1 below); the paties berelo sepresenting and ackuowlcdgog hat the CSER and Noe-
Exclusive Liceose are independrat of this CMA {subject to the provisions of Section 11 below).

Termination a3nd Partia) Tenmination; Rights of Parties afler Termivation

(a) Additiona) Rights te Termioate. In addition to tcommation on cxpiration of &e Initol Team as
provided in Section 2 o termisation a3 permadied under Section 89, this CMA may be farminarcd or

) Cessation or Interyeption of Communication Service. In the event Cox is wathe o
olhxmscfaisto ide Cable Felevision or Internet Access Sesvice le Yistacia & any
Mzn(duebbsof:simﬁm&yd?mwo&umrnbcmca
BMuW%bMT«WWMuW:MMh
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Cox Initiad 4

Vistancia of any portion O ',u'nﬁecﬂhllhdisw#’nwsymidh;zvym

wmmmmmmwwmuwu
sesmiate this CMA effective 25 of the lime that Cox ceased to provide the affecicd

(O] ummawmqmnmwmwuxm&uu

MMMMUWWW(WMM
Seavices, Cable Tekvisiom Savice, Fckpbone Savices) i 2 linxly, satisBictory and/os
otherwise consistieat wikhs the spisit 20 istest of tis CMA, Masier Developey shall give Cox 2
mwuawmuumu&.mmwu
Mﬂaw,imﬁgwﬁlomhydw#mmd
bwhﬂbgiduhueqha&»dkmaﬂmiw‘nﬂghrwyhd
resofwtion, Therealter, wilis tes (10) busioess days of Masier Developa’™s seccipt of Coxs
mﬁepﬁbﬂ-ﬂ,imnw,hmhmui
mwﬁnmmmmwﬁ;(ﬁrwkm&wm
f&»mmmwvﬁa&lwnuwmnm
Wﬁmw:wdwmuimﬁdbﬁdytqodb
Master Developers initiad Scation, withie 39 busincss days of Cox's seceipt of Matar
Developer’s iitial deteymination), Master Develop shall icatc 3o Cox, i» wiiting,
aynmﬁmuuﬂvdkauhlmm&umdedbiﬁwhm
process provided for i Sextion J2(a), by vetice to Master Developer wihin 5 busiscss days
umammmbawmmmmm
Mastes Developer say cibes seninole this CMA ev, if Master Developer docs wot teminate
MW“M“MEHM:&MGO)ICW%»MW:
ﬂene&ahymwovﬁadkhwﬂm%bmndimxs
hmnndnpu’smubkmkﬁdhwﬁ”bpofmipldmw
&JMMMWM&&M»M&BMMW
of terminaion 10 Cox.

(b) Continwing Rights & Obligations. Afles 2 keymination of partial termicatios, the contining rights
a0d obligations of Cox and Mastes Developer shalt be as follows:

Tnmiﬂb.“mbda-lwﬁb&fu-h‘uuﬁphﬁomfmandzﬂad&
Wwaﬁmbﬁnd&%(ﬁhﬁgh‘mlﬁi&h,mymh
Mbmdd&hku)uwum“mhbtﬁdwﬂwm
and Cox shall costinue 10 bave the rights of acocss te, cack SFR and MU provided by alt
memmmummwzdum«m
u;fnb'onulqn'nﬁo..nd(h)(.‘axmy’ Sesuc: 10 Sclrver C ication Scxvice 1o the
%me-&ﬁmﬂmmmﬂm%Tm
rmmmmwmahmmumdum
Exclasive License. No texaisstion o expiration of this CMIA shall termisale o eswict i any
mhmuaxhumhnmhmljm«ww
wu.mmmumms«ﬁmumumm

W\kwmhrmmhmbmm‘dzd&&dmw%q -

_uyiaﬁo.:bﬁ.lbeﬂnfxchﬁnljonmshlmﬁﬁtapwn,uxluﬂm
otheswise roquired by apphicable Jaw ox regulation, Cox sbalt have we father right 10 offer 20d
WCMMGWTMW%&,MJM
Wﬂﬂh-ﬂb&nuﬁbﬂdnui&hﬂdwﬁiamﬂdﬂﬂndkm
of sech expiration ov esmination. Afcy ermination or expination, Master Developer 20d/or
umwmmcuwnminamr«mdpmn««m@h
apy it with thes ¢ scabiom sayvices prevides, inchnding graoting of ooe or more
nmhﬂnﬁmw(gumwm&mxwmdﬁmmm
bMMyoWMmmymanqhhmmh&g
mdmnwmhmkmudzshwcwiﬂzmbaiﬁngb&x’s

Covsmnications Scrvices.
-13- : Dcvclopuhiid‘ [Mé
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() Mo Otstrection. Régmdless of e wasoa for kermination, Master Developes sholl mot
mmbewnumwa,emwmummnw
with Prosia o other apphcablc g1 sthority for instalfation, wse, maintesance and
wdemmnMnumwwwﬁm,
wdlor with 2 Neighbesbood Buiddes for she provision of Technology Facilioes or
Couwmonication Scrvices s an asca outside of Vistancia.  Cux acknowlodges aad 2grecs,
Mrwever, that any cxcrcise by the Access Estity of its sights wades the CSER shall pot
comsBitole 2 viskation of the foregoing provision.

) mwmwnaﬁmuukmﬁiﬁauﬁmum“mmm
{and otherwise assist cach ohar) in such 1casenable 2nd prodent time and masnc a3 is appropeiale in
order to “uawind™ m»mmdm.waﬁmm this CMA, including,
‘withoot NaoRtation:

() Remwva) of Propesty. Withim 38 days alier the expiration or cashicr icrmsination of this CMA,
o)c«.dnnmea,aaanormommmwmm
ems of p psopesty ‘which ase k 3 within inpr oF strucheres, of otherwise
mmmwuwm V'mm&:mwyﬂm

. Owners Association, of a0y Neighbosbeod Builder; and (Z) Mastes Developer sball reroove
any and 3t of its facilitics, cquipment, fwpishings and othcr Rems of persosal propesty which
ave located within or on proparty owecd by Cox;

(7 Destruction of Co-Bragded Malcnak E-d; mshll climinoic, deskoy and cease the use

of any co-branded or jost marketing produced under or in accordance with this
CMA; nd .

(33) butranct WM.WMWG«:MC@!TMF&M:V
elcctronic connedions andlor ck NG ¥ wilh respect to “Vistancianet™ and Mastcr
Developar shall alf of s equipment uscd in the opesation of “Vistancix net™ Sem the
propesty owncd by Cox. )

Dispute Resolution Metbanisms.

The pasties kave agreed on ihe following meclanions in ordex to obtam prompt and expeditions resohution
of dsputes hescunder. h&«mimﬁp&cmu&udnyh‘nmmw
or i connclion with the: Agse 2 and the pastics are vaable to resolve tongh informal disc or
mmmw«bww‘hﬂgmyamumwzhnﬂmn
accosdance with the foBlowing procedures:

(3) Mediation. In the event that thae is an sascsolved dispute oot provided for im any other Section of this
CMA, ¢ither paty may make writien deamod for soediation to the otber paxty and 10 2 mediator

By acceplable te the pasties (the “Mediator™). Withie five (5) business days afier yeceipt of such
Mhmwwmﬁwlbk%wﬂhmngmamm
setting forkh 20y othes issues aod which they befieve are reb 10 the fsues presented for

mediation. Unless otheywisc agyced, once a demand for mediation has been filed, there shall be no ex
partc compmnications with the Medsator.

(®) Iaformation. A Medistor shall premptly detormi i 2 pastics we in possession of 3
e I Y 10 cvahut kmaﬂmwl«&nu&nﬂmﬂnm&e
sespomse thexeto {collectively the "Chims™). In the cvent be deremns that they ane: a0t he shall wtifize his
best eflonts 10 oblaia e infonmation i 2 prowpl reamwes. The Mediztor shalt immediately prepere md
defives an agenda to both pastics within Gltees (15) days afier the domand for mediation was soceived.
The Medsaros shalt hen schedule a conference amoog G partics, 10 ocom within thisty (30) days afler
be demand for mcdiation was received. The confoence will be altanded by the pexsons mast Ganiliag
with i issocs 5ot forth io the Chiams, and by 2 repsesentative of cach party, who is authosized 10 act oo

Developer wHQag
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, l ) Award Fioal Any award rendesed by the 2 biwation pawcs shall be final, conclusive and bindivg upon

W{dﬂmah“ngmuhwmmhlww
upon preparaion of 3 wi y by @ Modiator. The procoedings aad 2l
mthm-MMMhmdbkmm
to sehlement negotiatices, and not subcequenity sdmissiblc al aay frther proceeding, except for the
ies of agy preparcd by the Modiator 208 ackonawledged by G paities. The cot of the
Mediates shall be boree cquily by both pastics. Upos 2 detersninotion by tbe Mediater Gt fanther
negotiolives are unlikely to ackieve further meaningfel sesults, be sball dectare the mediation procedure
terminated, and vy manes not resolved may be refesved & xbinkuswmbcbw.

() Asbitation. Either paty may dexoand 2ebitration by giviag the olxs paty witicn notice to such
effecy, which notice skalf (7) desaibe, i reasenable detail, the waruc of the dspete, controvessy o
chine and (i) pame an nbibator who is expesiocod in e sebject ot of the issue and dispute.
Withis e {10) days afier the other pasty’s receipt of such domond, such sther party shalk sanc e
sevond 25532008 who i cxparicnced in the sebject matks of the hsee in dispute. The two aditators so
named shalk selecs 2 thisd wbiralor who is also expericnced in the swbject matter of the issuc
dipuse. N

(@) Cests & Fees. Mastes Developer and Cox shall cach bear Gty peroeat (307%) of all foes, costs and
of the arbitration, and cach pasty shall boar its evn egal fees and expenses, and costs of a1
20d witnesses; provided, b cx, thad if 1he clasn by the pasty is wpheld by e arbitration

e 4

has £

Mﬁ-mmﬂmhumwmwm&mah
abitration panel may dean cquiltsbie the casts incanred by the prevailing pasty. .

(©) Procedures. The pasty demmding abitration sbal) sequest the asbiwation panel to (i) aliow for the
pastics 1o request reassncble discovery passeand 1o the yokes thal ars i effect undes the State of Avizona
Seprsios Coust Reles of Civil Procodure for 3 period wot to exceed sixty (60) days prior 1o such
abitration and{i) require 1he testimony 1o be Sansaibod.

_the patics and any pdgment thercon may be colaed and esforced in amy cowt of compesent
Fusisdiction.
13. Assigament. 3
{3) Me Assigament. Heither Cox nor Master Developes saxy assige this CMA or #5rights undes tis CMA
or dclegate s responsibilitics for pofomnace weder this CMA, and po. Wansfer of this CMA by
opesation of law or obeywise sholl be effective, withowt the prior writien cossent of e other paty
{which shall not be wxcasenably withbeld, condioned or delayed i # cocws prios 1o the arpivation,
tomisation of partial kymination of this CMA and which may be withheld in ®he sole 20d absohde
discretion of the pasty whose consest is required i R occuss following the expiration, lerminotion of
pantial tenminatios of this ©MA), cacept as provided ia subsections (b} or (<)

(b) Master Developer. Mastr Developes shall bave the 1ight 10 assign its sight, tike and intcrest (and to
be concarenily relieved of related Habilitics assmaed i waiting), withowt Cox’s coasent (1) to any other
devedopes in conncction with ag assiguoent of ssbstaatially 2R of the then existiog interest of Mastes
Developes in Vistaocs; (%) to any endity which has, direcily o jodircctly, 2 30°4 or greater interest i
Master Developes (2 "Mastes Developes Parent™) or jm which Master Developer of 2 Master Developes
Pacent has 2 30% or prester iotesest (a “Mastes Developer Affiliate™); (iR) to any entity with which
Master Developer and/or any Mastes Developes Afbliate may moge or comsolidate; () to 2 buyer
(wBicher by sale or tacheoge) of substamtially 2R of the outstaoding owncrship wnits of Master
Developer; of (v) 10 ibe Access Entity o5 to any vther catity that controls the utility casesocnts or other
nﬂnhmm%hwwnwhnysﬁami@nmbymm
Dev:bpashlmkcﬂcﬂ;nuﬂhemgmammd‘” to Cox 2 & 2 in which the

‘Whﬁdm“w:&mmh&m:iﬁngm

> 1 4

4 -20- Developer mﬁaQ&é

Cox Im#fiad
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- 20d afier the effccive dte of assigreacat and of such assipnee bas entered inlo 2 wilien Jgretwcat,
mwwnmmmmmamu
cbBigations of Mastes Developes noder his CMA that anc te be performed sfier the effective date of the
assigaoent, them Mastes Developes shalf be rficved of all sesponsibility for perfk of s

l oblipations wider this OMA which arise 1fies e effective daic of the assiguanest.

O Cox Cox may assige Cax’s iterest in this CMA and in any cascasest, permad of ethey asamances of
2cress granded to Cax et of % biveta scspecting s Tochoology Faciliies without Master
menmﬁ,wﬂhﬁwuw,am«mwiw
(» “Pareni™) or i which Coat or a Parcat has 2 30% or greater interest (2 “ATERIC) () o amy catity
with which Cox andlos swy Affiliste way secrge o comsokidate; (@) to 2 buycy {whetber by sale or

Sange) of sub ":Jlo(&uuanﬂgmsﬁp-ikolcuamm&)loam
{whethes by sale or cxchonge) of substantiafly 28 the axscts of Cox used in the operation of Coa's
business cosducied i Proria o oklkr applicable govarsacatal asthority; or to my traesfiver of Cox's
" Boewse {or oties kegal suthority of Cox) te pravide Cable Television Sexvices 10 customass iw Peovia,
wumwwuwww.mnmuuu
Ifective wuti the assigeee signs and decfivers 1o Master Developer a docameat is which the assigace
as3oemes responsibility for 238 of Cox's cbligations wndcr this CMA arisiog Soon 20d after the elfective .
date of assipament and if suth assigate has entered infe 2 written 2gr L, in forme by
Wehmmw‘MMWWmum 4 -
of Cox wades this CMA that ave te be pesformed affer dhe effective dare of ibe assignment, then Cox .
. Sl be reficved of alf yespansibility for pesf of Rs sbgations wnder this CMA which arise
after the effective date of the assigmmnent.

14, Miscellaneous.

) A dments. No Srocnt of this CMA shall be cffeciive nolcss made i witing executed by both
Mmbevdwcﬂc“(ndbymmiy,héeuwmmhmd&uwm
to the obligations or agsecments of Access Entity berennder).

(b) Dntcgration. The partics agree that this CMA, inclading 2 exhidits bescio, aad the grant of caseracun
m“wdmmmmwwﬁﬂdhﬂc“&m
License), constitule the eafire agy and und Jinp between Mastar Developer, the Access
Entity and Cox with resport to the subject omlter  theselry and suparsede all prior ag;
except those refesved o besein, rep tives and yodersiandings, wittes o wat, b Mastes
Developes, the Access Entity and Cox with respect 1o snch subject matter. N

(O Allorneys® Fees. fa the event of amy Espute or Jegal procoeding (acloding jedicial reference and
abiwation) betweea the parties arising out of of selating 1o this CMA o its breach, the prevaifiog pasty
shall be entitied to recover front the non-prevaling paty all fees, costs and expenses, inclnding but pot
Yimited to attosneys” wd expest fees and dish (and specifically incloding faisly
aBlocated costs of in-bouse 1), b dim tion with such disputt of kgal procecding, any
coumtérchine or csoss-cemphaints, a0y action 10 confism, conect of vacaic am abitration award, asy

ik and any p ding to establish 28d rocover such costs and expesses, in such amonnt as the

L2 4

coumt, refesee or asbitrator determa ble. Any pasty culering 2 vohustary Sismissal of any fegal
proczoding without the comscnt of the opposing posty in sech p diog shall be deeaved the

l po——l—

{3) Uneaforresbitily. The & Amation that any provision of tis CMA is iavalid of uaenforceable will
ot affedt the valitly or enforceability of the romaising provisions of of that provision woder other
cucemstmces. Any iavalid or uscnforceable provisios will be coforced to the maximuoe exiont
pemaitted by baw.

__':{_ 21- mnhwm@i
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© amu—.mmuuw»aﬂmimmuwau
State of Asiroma.

H mmmﬁuwwmm»kmm&muk@nmx
UWM«W&MMMMMM“&;“W
sefiable ovomnight comrict do the address of the othes pasty sct forth on the sigastare page of this CMA.
Any potice served p Ry 3all be decrocd defivered wpon receipt, served by Sacsimile Uaesmission
mmu-@udni-um"ummmuwwnumu
Waﬂnuﬂea&w\uﬁﬂquﬁaﬁwinﬁiﬂuu&&mﬁﬂkw
25 showD on the seeoeds or manilicst of e US. Postal Scavice or swch cousicy. A paty may Som timc
Yo time designate any sthes sddress for it purpese by weitics sotice 1o the siber pasty.

1) Redationship of Partics. The relotionstip of Master Developes and Cox (and of the Access Entity and
Cox) shall be one of idepeadent contracior, ol a3 agest, P ., joint o5 employ =

) Third Party Bencfichries. Nothing coobained in $his CMA & istcnded or shall be coustrocd a5
. treating oF conftning any rights, beoefits or semedics apos, of creating ay shligations of the pasties
- Bereto toward, airy person o cutity not 2 party e this CMA.

() Waiver. No waiver by any posty of any right or semedy under this CMA shall be deemed to be 2
. waiver of any other of subsequent sight oy remedy undes this CMA. The conseat by one party to aay act

by 1he other pasty requiring such consent sholf not be & d to rendes y the obtaming of
mmeﬁfaMMBWWﬁMthm
which comseat i gives.

(0] _Wti&glqwﬂoamddqwmbs,uﬂaelﬂpﬂwhmwtybmﬁm
shall be deemed to waive, exhaust os impair any sight, rascly of powes of such paty bereander, of to
nﬁcxbemhmimﬁlpafomofisobﬁglhsmhkmﬂowaimdaym

i me%i#&%“&nﬁubim&gﬂﬁpdh&ﬂ&m.ﬂo

or practice bed umhmmu»mammmu

consirecd 1o waive of Jexsea the right of 2 party to insist vpon performance by the othes pasty in swict
complizsce with the serms of this CMA.

(X) Brokerage. Each party to this CMA repecseois and weasrands that i bas not deakt wish any real estate
hdcragcﬂuqhhhmhﬂ&mwwtywww&,pm
defead with ) acecptabl 1o the ofixcs party axd bold karmless the othes paty agaist any chim
for commission, Bader’s fee or ke compensation assested by any real estate beker, agrot, finder ox
dmpmdainﬁgumhlwﬂnhhhﬁyhgmhmﬁ&w. -

o AddStivas] Docaments. Each party beseto shall cxecutc and deFver an such abdifional istruments as
way Som e to fime be Y, bie andlor approgeiate and reqoested by another pasty s
ordix fo implesment and cuvy odt the obBgations sgreed to baomier.

{1s) Continning ESfect. AN . agrecments, repsestatations and ficz sade in or prsiant fe
ﬁs%“hdmdwbigﬂn#awaﬁhwmﬂxadndﬂl
other applicable Remes duwing tht Tesm.

(n) Meaning of Cortale Terms. When the contexs so requires in this CMA, wosds of cae geoder inchede
mummmmmmmmumlmmum_
Use of the wosd “inchode” o “nchuding™ is intcnded as an introduciion 10 illastrative mattess and not 2
2 Fitstion. References is this CMA 10 "Sections™ or “Subsectivas™ are te the sumbered and lettaed
mawmmmmam.m&mmqu-m
wsed fn this CMA oxans Maskes Developes, the Access Entity or Cox unless anothes mcaning is

Cnllnil_'ﬂli .22 Wuu&;{
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mﬁdhmmmm-mhmmnmmuywm

The words “po " d “po ta} suthosity™ ¢ tateaded to be d broadly xnd
inclade govemmental 2nd quasi-gow d apencics, i Eics, bedkes, boasds, dep ts
nd officers wd ndividals sctog i any offical capacity. The word “larws™ s intended to be
comstrucd broadly and incledes 28 , segulati walings and oibes olficiat proncuncemcats of
any povanments wtharity and a8 decsees, Mmmmaima.
comt, admwinistralive body or 2sbi .

(o) mummmwhmmdmwuhamuwms

. a-wyiwmkﬁmmmmauvwmm_mm
Besedo sidmowkcdps and agree ot this CMA bas bees prepared jountly by the pastics 20 bas beca the
ﬁddm&hﬂ“mﬂ-@h&uﬁm&&mgﬁmhw&yh
mymuwﬂmmduwmuuwwﬂ
sﬂiﬂﬂhbmwﬂwbuﬁﬁaﬁmdkmw
Mhhaﬂdaﬁﬁyiw@cmumd&m&&
mumuwwmwummkﬂwmmu
Snterpretation 2nd ronstraction salt be wtikized.

L

> Wm&%%mkmﬁﬁm«wammﬁ“ﬂi&ﬂk
w»mwﬂ&ﬁdw%mm“a‘uwm

o wmlmmmmwwmwmmmwummm
Srows the othes’s business in 2y forms is "Coufidcotial Infoeraation”, 30d ach porty agrees that it will
nﬂ,&liguaﬂaﬁismmiuqmibhpﬁam-.mumwofmm
mahm»mmuwwutm-gm.mwupm
&wmkmww&owmhvﬁﬁgphmmm
mwummwmmwha:m«mmmmuku
Mp&kbbnnw"moogﬁmdwhm,wukﬁﬂﬂﬁﬂywm:
mmm:ﬁhmﬁuwmmaummmmﬂ
-Md&mmdhumbhmmdwewsﬂmmimuk
mmﬁdﬁﬁdwd&mummmiw&hmewwd
such information. Without Fuxiting the gencrality of the forcgoing. to he exteat thai this OMA permits
hmdwmmn&uﬁublbwhmmfmm
Mmmmmwumhmmmr.u
prupoees of this Section, e term “Confidcntial Inforati = sholt not jnckade: infe jon that is in
ﬂcpﬂk&mﬁ;wbﬂnbﬂwnﬁﬁcﬂmzdmmﬁﬂkmushnhdn
secipicnts wriltc de, unless e recipw % party agreed 10 keep soch infermation in confidence 2t
umammmmmmmmﬁmamuk-«wa
obligation of confideatiality with respect 10 such infosmati

() Recordings. Maska Developet agrees to 2nd secord docaments, which will cstablish Cox’s

mmumwmamnmwmsnumrma
accosdapoe with the symes and conditions of the CSER and Non-Exclasive License, as such docancuts

. ave perpared by the Mastey Developes.

Cﬂ!‘l!iu _% _-2)_ Dcvdnyclhitd‘ ;M,Zg

- N .- . . .
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Dedyware Fiited Fability company
Address 6728 N Scottsdale Rood
Suite 160 By. Shea Homes Southwest fac., 22
Scomsdale, AZ 35253 corporation, its Moxber
Phooe: (10) 95.0770 /)MQW/
Facsimils (430) 905-1419 ’ .
By s
o soaived copy ¥ ol ey £Cc—
2300 N. Gaincy Cesdes Drive
Seitc 379 By: Susbelt Pleasant Poiot brvestors, LL.C_, a0
Scotisdale, AZ 35258 Asizona Fimited Fability compasy, its Member
Phone: (430) 367-7600 -
Facsiaile: (480) H7-2843 By: SwieHPF,LLLY, 2 Atizea Exited
By: Sonbell Hobfiogs Mamogement, lac.,
- am Arizona cosposation, &ts General
Partwer
Owtis E Swith, its Chief
Opcrating Offices
“Cos~ COXCOM, INC., 2 Delaware: -
i COX COMMUNICA Phecnix
Addvess: - 20403 N 29b Avenve y
. Phoeaix, AZ §5719 ? '
By <
Hovward T}
vP Oparations

—v 2- x>evc|opc-x.,;e;-tL5,t '
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LS S

VISTANCIA COMMUNICATIONS, 1.1.C, 2
Ars [~ Jmi,

~Acxess Entity™
Addeess: 6720, Scoitshle Read
Suite 160 By: Shea Sunbek Pleasmt Poiat, LLC, 2 Delawase
Scottsdale, AZ £5253 Tonited Fabiily company, its Masagts
Phooes ($30) 505-0770
Focsimile: (430) 905-1419 By: Shea Homes Soudmest, Inc., 20 Aricosa
corparatios, s Manbes
and yequised copy to
3300 N. Gaincy Cestes Dvve
Suic379 - By
Scottsdale, AZ 35258
Phone: (430) 367-7600
Focsimile: (459)367234) Py: Sunbel Pleasant Point favestors, LLC, a8
_ Arizons Gimited Kability companry, is
Messber
By: Suabclt PP, LLLF, 30 Asizona Simited
Kabity epitcd partucr:3ip, its
Masages
Py- Soabeh Boldings Mamgesment,
Tnc,, a0 ASiz0ns Corperation, its
General Pastner
Curtis E_ Syuith, jits Chicf
Opoating Officcs




s & v 9

EXHIBIT A
Coutract Provision - Parchiose and Sale Agyeesents with Neighbosbood Badders

Seller has entered fute hat cutain Co-Markctiog Apreemest dated, 2003 with Coxcom, Inc, 2
Debrwase corporation d/bia Cox Compuuications Photaix {"Cox”) o of itse ) and 3 aflilated coliics, 2 be
ﬂmmdwh&,b#svﬂﬂmhu(z)“wﬂq)mmmwno(kmd
s Agreconat {sach Co-Marketig Agrecment mud amcodnent(s) being bercinaficy scforred 1 as he “CMA”) bas
boes provided by Selles to Buyer. Buyer acknowlodges aud agrecs that i is 2 "Neighborbood Builder™ as defined in

the CMA. Bayer hesclyy agrees $hal during die dea of the OMA-
@) Muwpwﬂ&mmem:mﬁuﬂmﬁ&xtapﬂhw
Maszer Devedopes parsuast 1o Section 602) of the CMA;

®) Beyer shall obscrve the Pre-Wive set forth m Exhibit D of the CMA and shall install
Mmlwﬂmq-w&am&nmiuadmm:udbmpu&em an

3 Gee s0be 0052 203 expease of Buyer;
()  Coustall bave e cxclasive right o maket aod p Comamnmication Scrvices (as defioed in

- e CMA) within 28y reodet home operated by Buyes within the Propesty.

@ Buyes 298 Seller shalf advestise Vistantia in 23 its modia and print malerialks as 2 “Cox Digital
Convnonity” by imchading e Cax Digital Conummity loge (1o be provided by Cox).
’ ()  Cox shalf have the prefisred right to provide Communication Services 1o each ssodel home officc
oparated by Buyer withia the Propenty;

i3] Buyer sholl provide, and pay the tost of groviding (3) access by Cox 1 all necessary williny
mmmum;,mmmmlymammmmww
the APS plus herefor, a0d (%) e bodding sheeves from lility Jistributi b i
by Bayes on the Propoty.

73} Cox i intended 1o be a third-pasty beaeficiary of all of the fosegoing provisions of this Section
- 20, 26 such, shall have the sight 1o enforce this Section.

[As wsed in the foregoing provision, #he ferms "Seller” wonld yefer 10 Mastes Developer and the term “Buyer” world

refer to the Neighborkoud Buiider, and the terem "Property” wo-tdrqﬁr»lhemdmﬁh l"xmnchbemg
ticuk or option agy ]

Mbhnugwme so the p P o




- - _,mm_,m_—Mmm_m_—m_—mm

e

EXAIBIT B
: Technology Faciliies
Fechmotogy Facilities 1B be desipped 2ud istallcd to meet the following misimss requireaments:
D Newok

2)  Distibution plact willbe desigaed, installod 2d activated to 750 MHz bi-directiosal HFC
Netwosk & via sf-beafing fibex ting backbone.

d oy

B) Averags wode size will be 500 hames and be Fouited to po seore than six (6) actives s cascade.

) Developes to provide all on-site trenches for placenent of nfiasuucthae. Cox will install all
candoR capacity needed exclasively fos the Cox netwrork 10 enable deploymcat of Cox
Coswownicalion Services. Advance pasticipatien in acteal and pre-joint treock coordination effosts
with Vistancia and othes expreted utilides is cssential to Fomit pest-Joiot Tresch trenching and
mmﬂwwm&MWMMMCam

©  Thcpovisiosiog fiom the pedestal, to the SFR of MFU Desnarcation NID (Network Iobes facs
Device), shall be by coarial eable. Developer will use seanonable cfforts to enable Cox stundard
design pararmetess that specify a wanimens distancc of 150 fect between pedestal aod NID.
Wwﬂmmmﬂkehbhaﬂe@fsammmmnmﬂkw

powered ;
5] Equipment shall be each din CATV type podestals cabinets and vaohs.

of aadog and digital cable progranming..
3)  Telphone Savices: Veice services shall be offered in compliance with the ACC Standards of Scrvice, and
Yhe CLEC Taniff, with the Sttt of Arizosa. -

4) Indeamed Access Sexvices: Cox will cxescise reasonable care $0 protect e itcgyity and scousity of all
3 deres shall be compliant with alt

nctwork traffic and shall actively ptor for i Data
MONS/DOCSIS standards xud provide for data packet eacryption.

5)  Bandwidh: The actwork will be capoblc of dclivary i dasce with the Technological & Services
Standads establistved undes the FCC and established fraschise commitoents.”

. Service Bandwidth Guaraniee: In the event that the above standards are determined not to kave bees met, of
-hvesﬁscmdyd:gaddhdwtkm‘nﬁmmfw n average of over 10% of the custorey base, within 3
podec, oves ene wopth's time, Cox sball, 2 its sole cost, do anc o more of the follovring-

Spﬂ&czwmdc(s)»bsamemrofmmhuvﬂﬁxl&ﬁgaﬁmu:pﬂ
below an aveyage of 50 units per node.

Open additona) data channds, or

-4

lmplunmlsvcbolbaadio.s,nCoxdamwam(mc i service &

EXHIBIY B
Page |
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l 2) Cable Television Scrvices: Mecd of exceed industry standards for programming quanity, and sjgoal quality,
i




EXHIBIT C

Cox Digta G y Maketing & Prome

Programn

This Exhibi descsibes e mwketiog and promotion program (ie. the Cox Digial Comemaity Markcting &

Promotion Progyam describes hesein) What shall be nndortaken by Cox with sespext b the Convgunication Sarvices in

Vistancia, il ad 10 ¥ic cxteat that Masiar Developer (o 75 3ok discretion) sequests soch services and suppost from

x Devclopes shall not be entithed 1o seqpest 2y makaing o psomotion services from Cox in excess of those set
in Bis Exbbu.

Maustes Developes will assist Con is yoeeting aod icating with Neighborkood Builders o educate
e wnd B saks 20 leasing agents about, and agz them to activily paticipaic in the Cox Digital
Cominuhity Makcting & Prosotios Prograny;

AR maketing soppost peovided by Cox vades the Cox Digita] Convsmnity Marketing & Prowmotion Progran
will be smtmlly agrecd upom by both yartics aud wil be Srvagh the sdvertisiog agency chasen by Cox. Cox will
provide a g Compaign that will incieds the folluwing,

- Masketing Suppost wilk be ia combinats 1 sdvortising/ marketing medinos beneticiol to Cox and
Mastes D ’z ;, which will inchad umuwnum
n Seppurt the cost to & p ad print arcd hightightiog the Vistancia Compumity and

‘mmmﬂwﬂﬂkw»wmdnmnbhw.fmmy
<o-branded with Cox and Mastes Developer trade names and trademarks.

2 A wieimmn of one mowb advartising in 3 bocal homebuildes/ developer publication which will inchide the
Cozx digital Jogo 20d munmally agrecd upon comtest by both Cox and Mastes Developer.

3 ‘Mumammwm,-muaxwmwm

opcx and to wse bl cﬁmun&n(}bhlqkwmvmdmm:hmd
promotional advertising bighghting Vistancia C ity. AN advortising will be subject bo prids review
admﬂkwmlﬂmbwwmwmmdadwuﬁem-u
tradepais.

4) Paticipation in any fotwe “Cox Digial Commamity” media cxmpaigns that ocoar.  Mastes Developes will
be given i3t right of refsal 10 paticipate s campaign{s) before boiog offered 10 20y other Master
mem%-&mpwwmﬂkwm
builder is an active pasticipont i Vistancia Ce hescin Cox will ke every opportanity S0
Mmmwwwmmvm

5) SwdmclﬂmmmmmeVmw Coxxmﬂmwmﬂd

jockude, but pot be Jonited 1o, p informatien beoths with active pr , nax0p
mbmmﬂbpsw%&mwzhmﬁgw

@) provide hiscsanae o the sales office: bighfightiog Cox services

(] 2} of the above will sey ,‘- ctings and will inclode Masics Developer and Cox 10 conficr
=% otnlly - *mn Jote, evaloot Mmﬁﬁym&mgplmadhm
mﬂm&ﬁmdhmmmmﬁnww

© cooperate 1o aeate aad we co-branded onal and salcs brochures, packages and otber
cohaﬂmaankﬁvmlﬁwmn&:mVanthox
C scalions sod will ciude the “Cox Digital Comowmiy”, the form and coptent of which

will be subyect 10 the pricy reasomble appsoval of cach pasty,

EXFORIT C
Pagey
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e

©

o

o

)

o)

G}

Intyoduce 203 coondimate the respective soaskeling peogr sakes and marketing agents;

$3phKgt the Comesunicalion Services in meetings with prespective buyers and at ather opporhme
Bmes dwing the matketing process;

provide prospective buyers with the most: & nfosmation and P bomal brockares asd
materials; .

ﬁm»mw:wbmwmha%w%&mw
stspet 10 the masheting of Conawanication Scrvices and the policics w4 procedwes respecting the
mumwmmmmmmawmmmamw
acceptable schedukes

sexk 10 inchede Cox's subscriplion agreament for video and dafa, which shall inclode he
Acceptable Use Policy, sad description of 2l strvices i cach cxcrow package andlor New
Ho Scnme foldesss i

jncdade Cox's aame: and 2 brfed dessaiptiva of Cox seavices, 2 Cox digital boga, in alt apphicable
writien, oral a0d ck i advertis gs of Vistancia or awy phase thevesl wheacver sech
advertisements desaribe the kehaology aspects of the aucnitics or sesvices;

when available promote st of the Cox High Speod Internct.demo's i the oain Mode) Sales
Offices of the Neighborhood Dueiders;

alow Cox te use techmology displays 25 2 meded 10 advertise, demnonstate, promoie and develop
1the Comeoupication Sesvices and o condoct third pasty tours {excinding Sowss for owners, agents
adpmo[odaumw“mnm«ﬂha"hﬂkw
authority and exclading other tclcconwmmications m pvndus), ncloding producing

photographs, video tape, fiks or other modia p ing 30 pr of Comounication
- Sesvices 10 the Propaty; )
age all pasties dwectly sated with the sale or Jease of SFRs of MPUs tez

m dﬂmﬁeTMdummammdekdmgM
pmo!ionddtons,uh&gdi. ing and -—:gng,._, e parchasars %0 visit #
Sarvices;

asthe J sousce of tion on Ci

@)  provide prospective buyers with 2 copy of information 2nd promotional brockures aod
materials most seccoly provided by Oox for Yistancia sesideots;

o) nclade s 2048 brock of Coxt in moded tnits and other Comimnon Area facikities 1o

b jeintly determinesd by Cox and Master Developer andfer Neighborbood Duiders;

e
» L 4

#)  puticipete in traiaing sespecting morketing Comawaication Serviccs and policics and

ey

o) inclode bricl descriptions of preducts and sexvices in advestisancats;

©) mwcmhmwhmmwcﬂmm
Gaks when refening to technology providess for Vistncia, SFRs
beimg devel ,*‘ad(‘ > ---Sqmscxpedt‘bbeapdlhmf

) provide police of peading escrow closisgs

EXHIBIT C
Page 2
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. . EXMHIRIT D

Cable Televisionll Astess Services Pre-Wike Specifications
vmw»wingw

SER 2nd MFU TNSIOE WIRING

Incide wiring spesifications arc based om Ui voice scavices provided via copper (CAT 3E). Video and high-speed
@mnbkwmmwmmmmmthCﬁa

DBleets NEC Anticke 320 V Rafing, UL Listed):

NO&TWW%@MM“@MMWWM%WMMEB'
anticipaicd that derund for advapoed services will be bigh, ibe conrespoading distribulion anrangement shoudd be
used in conjenctivw with duel RGA coaxial cable of Wi or qoad shicld constraction, with the rccommended RG6
connecks.

368-degree erivp conpectons st be wsod cousisterd with the mamfacues Zation for the particular cable
sostalied No staples or hard fasteocrs shall be wsed 80 secwte coaxial cables.

The cablc ron of cack ontlet Jine (RG6 s0d CAT 5E) conmecting an iodivideal autlet back to the Savice Center mist
be idetificd and recorded. A tab owst be attached to cath Bne: 2t the Servioe Centex idestifyiog €6 room soved.
The buidder o5 the clecurical ¢ tor must fprovid aiﬂofﬂnstmﬁ@umhﬁebalabkm
represeatative ot the tive of ction. This infi s required %o conply with sew FCC segoltions
pestaining to ovwnensbip of in-home wisiog, FOC Past 76 of Tidk 45 CFR (76.5(F 1), 76.802).

EXIUBIT B
Page

COX-00000030




EXHIBYT E

) Teihnology & Sexvice Stamdards

Saodwds. Cox shall, os i) crine its affifiated compaties to, devclop, deliver ad genexally maistain the

Commrmitation Scrvices i accordance with the following applicable indwsiry benchmask practices and

stmdurds “Teshmology & Sexvice Standaeds™)

©)  Frndhisc os K : & ‘UM:MWMM
the Federa) Oommmmications Comsaissios (FOCY), the As Corposation Commiss
('A(X?)uonummmdﬁq

®&) TS on file with e ACC

(5] Belcose (mcloding TA-NWT-000509);

{9  Naonad Cable Tekvision Association; and

{© Data Network Standards.

Sni;%ﬂuaﬁemﬂi:mbpﬂdb%ﬁydmﬁydﬂmwﬂ
shall actively mopisor fos mowrsions. Reports on Sons md other seourity issues will be provided to
Masir Developes. Data modesns shall be complisel with 2l MCNS/DOCSIS stasdards and provide for
data packet oncTyplion.

Stxvice Response. Cox wwst ites 2l nk n with applicable standards
wan.mMymmhmmnMemmma
is imposed by Pooria or othes applicable governmental autharity, FCC, ACC, or oder
mamaﬂumu-mwmmummhm
m«mu»&mmumhm“ummmxmm
"ot po sach odE shell be availibic whae ibe sutage is duc to defcts or defickncics in pre-witing
wym«maawmmmmuwymm_mmw
dec to wed equiy In po cvemt dall the scrvice standasds of credits of remedics be kess

* dhan tose Be slscribes is catitiod 1o updes the Fraschise. Cox will notify Maskr Developes of sigaibeant

omncd outages vndes the Samsc coediens in whick Cox is sandatcd by the Franchise autharities to notify
the Franchise ambosities o5 the affected of such outages and will advise Master Developer of
such planncd cutages no ks than 24 hows in advaoce of the sarvice outige:

EXHIBIT E
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Fluooghont Bhe Tens of his Apeonent, cach party shall soimtain the following inswance coverages:

1. Comprdowsive Lisbiity. Commesciol penerad Fability & jaswring against chims for
bodily and persood injry, deash and property danage cawscd by such party, its employees, agents of
contracions rovidiog i the sgpyegate 2 i combined single it Kability protection of Two Million
Dolkes ($2,000,000) pes ocossente. .

2. Workes Compensation Workers” Compensation & % the statusory answsk a5 required by
the Rrws of the Statc of Arizona. Mwuwamummam
ol the oihey party.

’ 3. Avcmobiclishity. Aviomobil om 2l vebickes owmed ov opesaiod by pasty which are
vsed ia amy way to fullill its obligations wodes Bis Agy 2. Swch shall provide 2 min®

ctrwerage ansouat of $3,000,000 combincd single Famit for bodily isjory and property dumags:.
s Sach i age shall be maintained under ane of more policiks of

4. Genenal Provisions.
. insurance from a secogaized jonwance company qualiSicd 1o do business within the Franchise Arca and
Maving 2 Best's ratiog of not Jess thon A with a financial size of pot ess than IX. Each pasty shall Ranish

, that

(10) days.pior to e cxpa of any & covesage required to be mainkaioed
E verage required b et §s in force Quring e Term of this Agrocmsent,

EXHIRIT ¥
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EOIBIT C .
Marlxting Compensation Schodule

GﬂwmmmmhmﬂmwwMWlwm(mm.w)mctdae
tu-(”)las:nuneucqwm&eﬁustkumwbbuVimAmhothcmk

4w any Co ication Scrvice provided by Coi.

Cis willpay Mastes Developes the sum of Five Hundred Thousand and No/100 Dolfers ($500.000.00) 0w or before
ss (10) days after thc dobe om whick e fist SFR o5 MFU within the Trilogy postion of the Developwent is
told 10 any Comemmication Sevice provided by Cox.

%ﬂnMﬂW:wdmmﬁgmkaigm&ﬁtthw
produrts and services. mmﬂhﬁ‘ukwabmn%m The penciation
1ate willbe cakubited by viding active caskuers by fota) homes gassed. Penctation will be calcatated monthly
and paid quartesty 98 days aftcr the cose of the yeaots. “This scale applics to Cable Television Scrvice, Tekepbone
w(mm&mxummw R s exchusive of fees assessid for pay-per-view

movics, g distanes, imstallaion focs, cquipmaeat focs whetber purch d oc seated, sckevision guides, taxes,
assessuntats, and Boease fees. - .

ST 5%

807-85% 6%

BAIN - ™%

9024-93% 1%

96%-1H00% 20%

M&gwm&pﬁMwyc@dMn%m Esch product soast stand

m&mmﬁhwﬂuhqﬂiﬁhmw
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EXHIBIT B







Shea Sunbelt Pleasant Peint, LLC .
& - -
COXCOM,INC.
PROPERTY ACCESS AGREEMENT

“This PROPERTY ACCESS AGREEMENT mpumkmmuag_aoyaépl_,m
betwetn ConCom, Inc., 2 Delawase corposation d/bsa Cos Comwrmnications Phoenix, on behalf of itself and irs

“Affiliates (a5 breimbes defmed in his Agreeacat) (Cox™) Joraicd at 20400 North 29 Avennc, Phocnix, AZ

85027, Shea Sanbeh Plcasant Point, LLC, 2 Dedaware Kmited Kabdity company {"Masks Developer™), located ot
6720 N. Scomsdale Road, Switc 160, Sconsdale, AZ 85253, and Vit ia C ications, LLC., an Arizona
Fmited Kability company {Acvess Entity™). Copitalized serms pot otherwise defined in this Agr shalt have
the mcaings ascribed 10 them e Appendia A attached 10 the CSER sad incorporaied thereim by seference, which
Appendiy A is incorporaied into his Agreememt by sefesence.

RECITALS

A MmmmmilmwawdﬁhmVMMa-
appsonimoetcly 2,000 acrc masics planned commenity which includes cerlain plansed ial
buildings, Jocated in the City of Prosia, Araona ("Pewia™), in sccondance with hat canin
Develop and A ion Agreement c 3 by Peoria on Octobes 4, 2001 and thereaficr
recorded in the Officiol Records of Marcopa Covnty. Asizona, on Octobes 24, 2008, in Instroment
No. 2008-098671 8 and $ic PAD plan and other approvals and ontitlemcnts sefereaced thesein and

Satcd ' , 35 ded from tmc 1o time.

B. Whercas Cox has the legal authority and technical expestise 1o instal) the Technology Facilities
nocessary 1o provide Consnunication Scrvices to the Bulldings (a3 bacisafics dcfined)

[ o8 Whoeas Mastar Developer anhicipates fonng potions of Vistanciz to Owmers for the
develop of Buikfiag:
P.  Whereas the Mastes Developer intends to sobject 3l or 2 portion of Vistaecia o ceatas

and scoess restichions to facifitate the provision of eshasced wchnological capabilitics, including,
bnt pot Nimitcd to. thosc cascrment and access reskicions set forh in the Common Scrvices
E ts and Restsicts o be dcd in ihe Offece of the Recordes for Masicopa County,
State of Asizoms (the "CSER™). The form of the CSER and the NoaExchusive License (as
hercinafies defincd) shall be subjoct 10 seview and approval by Con peior 10 secardalion theseof,
wwhich approval shald not be sorcasonably witiheld by Cox and shofl be deemod given enless Cox
Sefivers 1o Mastes Developes its specific winen objoctions to tbe proposed formn of CSER (os
Non-Exclusive License, a3 applicable) within 1t days afier Masies Developes’s delivery theseof to
Cox. Even hough this Apreement is beiag excaned by the parties prior %0 recordation of the
CSER. this Apreement shall in M cvents be subjoct 3a¢ subordinaic 40 te CSER and the Access
Entity s sights teseondes.

E Wheseas the Maxsies Developes bas formed the Access Eaiity for the pwiposes of holding she right
to gront moorss 10 the casements created for the purpose of providing certain technological
capobilitics that benchit ihe Ownos, ienonis and osher occupants of Buildings, incloding, b sot
Bmiled to, Commmication Sesvices.

F. Whereas pursnant te that cerizin Non-Exclusive License Agicement 1o be execwicd by the Access
Entity and Cos and sexarded in the Office of the Recorder for Maricopa County, State of Arizond
m comection with this Agictment (the “Noo-Exchsive Licese™), Cox wil be pramted 2 noe-
eacdusive Jiconse by ihe Access Eabily v install Teebnology Facilifies to provide Communication

Services to Buildings.
- mwa_rwgﬁ%

Wt meds B0t b b wm s
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O G. Wheseas the Access Enbity apees to grant Coa the Noas-Exelosive License.

NOW, THEREFORE, w consideration of #ic J covenants contzined in this AGREEMERT, and other
good and valwable consideration, the scceipt and adcguacy of whick osc beieby acknowkdged, Master Developes, ]
Whe Access Entity asd Con apree as folfows: i

AGREEMENT
i Definitions.
The Sollowiag x3ms sholl kave the following mcanings fos al) posposes vads this Agrcement:

)  “Access Eatity” mcons Vistancis Commenications, L1, an Arizoss Fmitcd fiabiity company,
its suoressoss and assigns.

o) “Agreernent Date™ means the date firss sed fosih im this Agreoment.

e} “Backbone Conduit”™ means i o= doit, 2nd pull boxes and vashs sexving soch
momw&k“m‘hu&mhwjdpﬂkmmmw
way and along the bondary of public streets withim ibe Vi propesty. The texm "Backboue
Condwit™ does not inchutde Building Condoi.

) *Buiding Conduit™ means ek ekl Joit whichk is d and installcd by Ownors,
and located on the property of 2 Buildiog to which Cox is previdiag Communiation Services, aad
which connects 2 Buikiimg with ibe Backbone Condwil or with othes seleconmmsnications foclities
MMnuMmyMammwmmegw%

h locased. The txm “Buldding Conduit”™ does not include Backbone Corduit.

© "Pridding” means 2 Willing or othes within Vi 33 that is used fos commescial
(mhﬁg“mlﬁﬁmoﬂ:eﬂmﬂxoﬁqmlmmmmm
pusposes in accosdance with apphcabl ond ded Joed sestictions.  The towm
“Bwilding™ Mmubkmmnh%gmﬂxﬂylmﬂwmum
building o $ a5 2 yesid » builing ax oihts structure within Vistancia is
nsedkxbubamn-mﬂ.olﬁte.unphpnlcm andfor ladushial perpose that would
qualify it as 2 "Building” prasoant 10 e forcgoing dclinition, snd for another porpose. that wovld
not quelify it as 2 "Building” p 10 the fosepoing definition, thes sach building o other
stuctose shalf be deemed 3 “Building” by der only with sespedt te ot portion thereof that is
uscd for such commescial, office, cmploymemt center, andfor industeial purpose(s).

.

[{)) “Contyracvors™ mcans b s, i) providess snd supph

[£2) "CSER" mtant the C Sesvices E: and Reswictions t0-be seoosded in the Office of
the Recorder for Masicopa County, St of Arizona (the form of which shall be subject to seview
and approval by Con 25 psovided in Reeitad D of ihis Agrccment). 25 amended from ime 10 tiwe.

(L) "Cosiomes Premises Equipment” means Cox-owned, leased os for sale cquipment installed within
the commercial customes’s space 1o cifiate any of the Conwrumicaion Sesvices subscribed o,
Snciuding but not Himited to, conveater boxes, coble modems, digid aodio scocivas, remote
coatrod devices and signal smphificrs.

“Exclusive Masketing Rights™ mcans the rights prowted to Cox wandes Section 5 of this Agreement.

ek el A

COX-00000068




x)
1L

(m)

&)

C) )

&)

)

(0

©

D]

“Intcanet Access Services” mtoms the high speed Intemnet access sesvice Cox provides, concaly
mowkered as Con High Speed Internct”.

W&dupCmm‘mlkhd!deﬁo-ecmy.vbwhwsbeudwaM
aptntmgwmpuy g Qwest, or on independent, which provides local keleph

4

“Mastcr Declaration™ mcans ot coalain Declaoation of Covenonts, Coaditions and Restictions Fos
Vistancsa te be recosded in the office of the Masicopa Couaty Recovder, as amended from time to
time, which will, among ohcs things, psovide for the orgaization of Vistaacia Mainkcnance
Cosporation.

"Masks Developer™ motans Shca Sunbedt Pleasant Point, LLC, 2 Delawaie Bmited Tability
company, BS seccessors and assigns.

“Moathly Reconing Revewwe™ or “MRC™ shall mean 2l sevenves received by Cox lor by s
svccessoss and asSiges) for dthe ansmvission o distribusion of the Cosmaumication Services
wmmrmmwa-&-vnm»mnﬂsmw nclading,
withowt Emitation, ity, but excleding. or deducting fiom such
mlhmmwmwmn‘mh;mpw
or bandBiag discounts, cquipmest, revenee kom scsidential dwellings (such as apastmenss, condos,
M»;kbﬂymlmﬁwgwamutmmdx&wm
franchise fets or othes go ) charges, L fond charges, 913 fees, or othey
gwmwﬂdwbundmhmdzscnbd)adm«zmdum

“Non-Exclasive Licease” means the Nog-Exclusive License Ags X o be d by the
Access Entity and Con and sccorded in the Official Records in conaection with this Agrecmest
Uhe Form of which shall.be subject to seview and approval by Cox as provided in Redital D),
poswont o which Cox will be grantod 2 ros-exdusive Jicense by the Access Entity 10 instal}
Techmology Faciluics to provide Commmunicotion Scrvices to Beddings.

~Officia} Recosds” means the official secords of the Recordes for Masicopa Coenty. Asizona,
pertaining to real property

me’ma-swypasmwm-ymuq-muodmsulaksl:galmlcﬁomldmu
Developes of 2 development parce or phaticd Jot for the purpose of deve and const
dmwmbnﬂmlmgaﬂnﬂmamﬁytumzndmp&

‘Pla'hasllcmnngsafmﬂ.mAwnAollhccsﬂlanlﬁmbanmamapol’
dedication, pased) map, of subdivision pist recerded by Master Developer for the parpose, smong
other Dings, of ccating one of mose kgl development parccts for sale 1o one of mose Owncss,
which map of dodication, parced map, or subdivisisn plat cstablishes, among other things, majo
anerial sweets and sights of way for dedicabon 10 Pooria or othes politcal subdivision with
jorisdiction over Visiancia o the applicable portios theareok; provided, b s, thet any Plat as
dmibcdlnu»sbﬂkwb,ulblk(m»dlkﬂav%velm A Phat descsibed i
the precediag e is sometimes heseafies scfened 1o as 2 “Pasced Plat.”

“Vistancia™ mcans the approximoicly 7,100 ace masicr planncd ity devcloped in Peoria,
Arizons, destrided in Reciand A

'redmlogy FacBitics” means 2l Facilites, inchidiog, but 2ot limited to, on-site 29d off-site

ponend, winch is i “hm-sdn»nmd()mumm:by
Con 10 BuiMings, inchudiog bet pot Emicd o cqosp face units,
condoit, hacs, fides, mabhpmncx;pmmwmkﬁhanlwfm
cabing interfoces, patch poncls and cosds, youters/tnidgens, Gber ranscivers, test cquipracad,

o Cul-ul :Wwd«f

P

——
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=
( ) POWEs intesfates, sexvsce drop waning and sexvice 1aterals and other structuses aad improvemests,
S but the meaning of the ferm does vot inclode G Premises Equip nor docs the 1am
inciude any conduit beilt by Masies Devclopes os o Owecs.

(=) “Cosmnunitation Scrvices™ shal) mean Video Television Sesvices, ) Access Services and
Telephone Service psovided 1o o within Vistantia.

o) “Telephone Scavice” shoB mean Jocal aud Jomg distance kdephone service provided by Cox
Uwough onc o5 mese alfifiates or ikisd pasties.

[ T T R R VP IP S Y

. (v}  “Unavoidable Deby™ means a delay consed by ts, Ci €s ¢ 21 beyond 2 pastys
. seasonable conol Soch events, cizcamstonces of acls may iaclude, wibout Emitation, and only 10
the extemt beyond the: affectod pasty s scasonable control and aot icsultieg Fom such paty’s Eilere
UWTtyhiﬂmaumyMn)wmﬂdmanu, f.e, .
hmmwummmmamg P
mwm.nmma"mmammwm
conaminotion of soil or grovndh with b dous sctials, Joss of power os wiiihles, power
s gcs, quarantine sesticiion, freight cavbarga, act of war (dechared or sndoctared), riok, poblic
discord, civil distmbonce, 2cd or Bweat of ierrovisye, sabolage or criminal damage, sepulatory
ddzy, Tuigation challenging the validity o enfarerobility of s Apreement, change in hw,
mdamwpﬁcyymnammwhmmoﬁmmmnwﬁm
ﬂmyuq.pm.mumed-ﬂaur s o3 supp of
tesials oF couipment longddvmypumdgaﬁlwcbma
Mvﬂyuhcdnhsbyaquﬂiymhyz-ymamw&t ) U quip or
bymmnaawhdmakuwhwnghgkimwmds.mu

l (‘) L Ly i» the P of Is or P os failure or dclay by another pany in the

N n Ry PRI IR YIS (PSR L 1 WY

whmmedmmmmbcpuwwmum-onw is dchayed.

et

)y “Yideo Television Scavices™ the wansmission 10 uswas of vidco progravming or otber
* programming scrvices provided through any hadwase. equipment of other facilities related to :
sock services, togetbhes with soch uscr interaction, 3f any, which is sequired for the selection or pse :
of the video programming Of OMher pFOLrAMMIng SEFVICLS.

({3} *Yillage Association™ meass cach Yillage Assocation a5 defined in and fo 3 to the. T

P

- Master Declaration and the applicable Yislage Declaration thesefor.

() “Village Dodantion™ means each Vilbge Declaration as defined in and iccorded pursuant 1o the i
Mosicx Declaration, cach as amerded from time 1o fane

v o

{an) “Vistancia Maistenance Corporation” means the Azizona noa-profit corporalion to be orgasized
s to the M. Doclaation, i3 suc and assigns.

4

S TIT T,

2 Term.

The snital tesm of his Agreemend fihe “Initial Tesm™) shall be for 2 pervad of twenty 20) yeare,

ing 00 the Agreement Date. Al the end of the Initiol Term, this Agscement will autommtically remew for

mbmo{ﬁnycmndb(mhstchfmymlumbmghdmﬁu refcried to 3s 3 “Resewnl Term™),

voless cither parly gives wiiten notice of itz Inicat ROt 1o scaew 10 the othar pasty 21 keast 90 days prior 1o

expination of 1he JoRia) Term fos she Renewal Tam then in cffect. as applicable). The laitial Tam and any

wTumust»ml’kmmgpcm&d;nS«hm 10 and 3} of this Agreement. The Initial
Teswn and any Renewo) Tesm are collectively refaved to a3 the “Tesm.”

3 License and Access Rights.

-a. r_..w:ﬂ rww‘a‘)‘
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(\) )

®)

Dndopmolrm As wed besein, the tem “Developmest Process™ means the application

Jog by the M Developes of cach Paced Plat, e scrasding of Dechrations
MMMMM-D«MM%;:D«MM:Nuﬂu
Rwations and BErgs ¢ hated by ihe M. Dechiration amdfor any Village Decloration),

hﬁgo‘)ﬁpdbﬂﬁcﬂm»ﬂs-ﬂzpmmﬂyufud i the devclopment of

‘sobdivisions and cormmestial propardes; # being fuker uad d vhat “Devel Process™

Mmmmmmwwuwwmmanmmmxu
Shovonghlares, together with such additional localions a3 may b scasomablc 01 cxpedient in
caryng out the intent of 1his Agreemen and the Non-Eaclusive License.

Grapt of Non-Exchusive License. The Actess Entity aad Cox agree 1o excsvic and record the
Nom-Exclusive Liccnse prompily (and i 2B cveats within 20 days) (ollowing scoondation of the
anhfunwvvdbcuapwﬂdmwnl The pwties agree that
notwithstanding any Contrawy psovissow of this Non-Exclesive Licease, the followiag termn shall
2pply 10 the Hicense #nd othey 5igis granicd 10 Cox pessuant 10 the Non-Exchusive License:

o Mtzcmmadmbﬂ&wmlkw pla and maj: of
‘Fechaology Facilisies by Cox sholl My with the develog of sy
Bﬂﬁguwﬂﬂnmwm&d”m%u%m
theseof.

) Dusing the Develop Pr the M Devclopes shall establish and delincate
MMNosMMbewbpﬂhlbenﬂnMwCanﬂuNm
Excluosive Licease. Notwithstanding any provision 10 the contrary, the Mastes Developes
will also establish and dclincate acas i which = o similar rights may
Ybe gramicd cither by opesation of law, by cap pamﬁmlheMchvcbwdeu
the Access Enlity or any of thei respective desigaces, of pwiswand to the CSER and the
Now-Exclusive License; provided, howeves, that such establishment and delincation shall
not code of Jessew the rights conveyed sader the CSER of the Non Exchsive License.
Master Developer, the Access Entity and Cox acksowlcdge and agree that the intemt of
whis Section 3 and the Non Exchosive License i to provide Cox with physically
continuing exseroents, Boenses and access sights dwoughom Yistancia which aflow Cox
10 seach cach Building wisthin Vistoncia in accordance with the tcrms of this Agreement.
In the event that the provisions of this Sextion 3 me wot sufficient 10 sccomplish this,
Master Developes and the Access Entity shall grast or canse to be granted to Cox such
additional, papetval, non-cxchasive caserneat sights or 1ights of access as xc 1easonably
necesswy o folfill the iniend of ihis Section 3, including, withowt Emitation, sy
Recessmy castments or rights of aceess beiween pos-continguous Plats. 1a the cvent that
Moastes Developer {andios the Access Emidy, 21 appheable) is uacble or umwilling 10
provide the additiona) casaments or Joress rights seferenced in the immedtately preceding
scotence, Con may, is s sokc discaction and in addition to any other rights i may have,
() seck specific pesformance of Master Developes”s (andlor the Access Estity’s, as

. applicable) obligations berruades andfor {(9) require Mastes Developer (aadfor the Access
Entty, 25 apphcable) to 16imberse Cox for the achol cost {plis reasonable expenses) of
acquinag such casement Nghts.

{#)  Cox shell not unecasonably intesfere with the use of the Plarted Exsement Aseas by othes
providars of sarvices or wiliies, eacept 36 comemplated by the CSER and the Noa-
Exclesive License. Sperifically, #t is wodesitood by Cox that sasitay sewes, siorm
scwes, maanal gas, elecuicity, and other similar utilty services may cockist with Cox ia
the Phned Exsemem Ascas; and, furhes, that the Noa-Excivsive License is non-
eaclusive and the Flaied Essernest Area’ ;ay be wiillacd by other, even compelitive,
Common Sesvice Providers as conterplatcd by the CSER, this Agreement and the Noa-

Exchsive License
-3- Cub{ﬂlmwmxﬁaﬁ»«*

[P PP T T TR R
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)

Repoir of Improvements. Cox shall promply repais and sestare (10 theie condition existing
immediandy prics 10 such wse by Cox exclusive of novmal weat and wear) any ow-sitc or off-sic
Smprovemcats ot ¢ damaged o8 destoycd in conncction with bs arisiag from any wse by Cox of
e sighis grasted o Con p %0 ihis Ap % andfor the Now-Exclasive License.

4 Coumunicotion Serviees & Technology Facifities Obligations of Cox

7

)

o

(<}

Prefersed Right 3o Offer Comvmunication Sexvices. Duding the Term of this Agrecment, Cox
sholl have the pechared right 1o marked 208 offer the Commmmication Sexvices (nchuding fatme
rechaology compeising 2l os post of the Commmmication Scrvices 25 # becomes avaikible) to
Owntrs, tenants and othes occupants of the Boitdings. In addition, Mastcs Developey shall inchude
n its perchase agrremems with Owness that Owacrs shall give Cox a prclesscd right to maket and
offes the Communications Scyvices w0 ts and cther occupants of the Boldings. Master
Devcl shall coop with Cox 10 the cxtent eaforcement of the Qwacr's obligations undes
mbmusmetpwﬂbm that (i) Master Developer shall not be » seqoired
Py 10 any susl O ditraAion imitiatcd by Cox sceking 10 enforte amy such Owner obligion, (1)
Masies Developes sholl net be sespomible or Fiablc for any brcach or defaolt by an Ownes of is
obSpaions vades any such provisicon, and 158) i oo cveit sholll abreach or defovlt by ve Owncs of
s obBgations undes 20y such provision comsuiute 2 defaell by Mastes Developer under this
Agreemend. .

Folure Fffert of A t. Notwithstanding any ision of this Ap this
Am(mbﬁ;bumwio,lhp*vd yaudbCoxudu sebsection 4()
2nd the exclusive rights gyanied to Cox under Sechion S shall not be binding wpon any vwnes of
wmdwmmmmummmmmm
of Vistancia fsom Mastes Developes for the purpose of devclopment aad ¢ ion of osc or
mcmm(nuamwmnumm)uusuw
Withowt Eming the generality of ibe fosegoing, Cox specifically agsoes and acknowledges ihat ()
lkpduMnﬂthCoxWM_ﬁjdhmﬁnngﬂsymem
under Sextion § may with scspest to an individual Busldng af such lime ag the Ownes
1hot porchased the propesty from Master Developer o which ssch Building is Jocaled no longes
owns, operales of coptrols such. Building 08 ibe 1ond om which it is Jocated, and () ait pecfersed
rights grontcd 10 Cox wider subseciion 412) and aY) cxchusive rights grantcd to Cox vades Section
5 shall scrmiusic at sech time as 3J) Owncss that poschased groperty fiom Masies Developes ae po
longamng,opaﬂ»gacmholingbc,«spctmaﬂfmmv:shmt

Cox Oblipation 1o Previde Commanication Services. Upow ocaupascy of the first Building,
Cox ogrees 10 ipake avaslable, al 2 minimuom, the folfowing Communication Services 10 Owness,
tenants ond othey ocaipants of ibe Buiddings, which Communication Sesvices shafl be provaded by
Coxin ] with the standands sci forth in BxhibR C.

[ Video Televislon Services. Subject 10 Jopal and segwiatory C St
Savmlwcﬂmmuodvmdaﬂmlﬁgmmhf«mh
sexrvices provided that Cox shaB be entited 10 comse such sesvice o be provided direcily

of by o heevph n pasenm, subsidiary or Affitiale of Cox.

[)] Service Standard & Upgrades. Svbject to any requirements in the franchise
aprecment between Cox and the apphcable framchise aotherity, Cos sholl upgrade the
Communicalion Scrvices wihio » reasonable tine 3t #0 €ost o Master Developes, any
Ownes, 05 any fcaant of othey occopast of 2 Buildmg. to keep G pcation Scrvices at
akﬂdmmwuwhmwgmmﬁ
mctropolian stalisticd arca of the iy by sob iafly snile providers of the
services incledod in the icsm “Comsrmonication Scrvices™ bauuﬂullandvta(‘u
makes ovthos products commescially available, Cox will olfer futme Commencation
Scrvices comprising 300 3 poviion of e Conmunication Sesvices 1o Buildings and the

-6- Culﬂl&wlwuw" ﬁ‘}
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Owners, eams a0d oiher occupants tereof, when it is xehaically. cconomically and
opaasonally keasible lo do <o,

6%  Tdepbame Service. Sobject 1o Jkegal and regobilory soquisernents, Cox shall oflo
Telephone Scrvice W cach Owner, ienart 2ad other occepant of 2 Buoildisg who
subaeribes for soch seavice; provided it Cox shall be entitled 1o provide such sesvice by
-0f isoagh 3 pasem, subsidiary o5 Afliliate of Cox, iecleding but a0t Bmikd to Cox
Nmm?demll&a‘wvddhﬁu“&lswmmwsdh’%g
20d Cox. sholf mect ble Jor individual iclephane. nombers
per Ownes, lenant o0 occupont, bk is wm:ﬂltukmdbmn
nombes of iclephone Kombess pry Owsees, ienant of occvpast than 2c available from Gime

" %0 b from e Local Exchange Cossies.

Gv)}  Intermed Bandwidth Acvess Suvices. Sobyct to kgal aad segelidory constraimis, Cox
shal} provide Idanct Basdwidth Access Service for cach Owner, icaant of othay
. octupant of 2 Building who subscribes % such scavice: provided i Cox shall be

Mbwsﬁum»hmﬁb’wwamukﬁna
Affiliac ol Con. |

Mmm*mwmom.uhoﬁarm Coishllbm»ooblipﬁonb
imlh?ummwﬂmhwhmkubzmﬁ-‘ﬁlﬁnm
phase os postion of Vistancia in wiich M: Dcvchpuwtheawﬁaﬂc()m.mwoﬁa
occupant of such Bullding bas not, a8 iis own exp d such hes a5 e needed for
Cuwmhlmmcwﬁlﬂmlnéuﬂogm

wmwhwrwrmmmmmmnmmmm,
sepain, replace and mminain o Teckmology Foatibes soquired im ovdor 3o provide she
Communication Sesvices 1o the Boildiags within Vidancia at the sole oost and expense of Cox,
provided tha the Technology Facilities will be jnstalied sad provisioncd oves Sme, on 2 phose-in
basis g the Initiol Tenm of this Agreoment, so loag 23 the Conmurication Scrvices can be
pravided to cach Owner, tenant or other vocepant of 2 Building vpos intial occvpancy of swch
Buoiding.

[0} Daig-&lﬁdhﬁunmc“sbl&spmhmllbeTMFmﬁﬁu '

{exchasive of the unuwmdmmwamwk
Owaes, tenant of other P to this Ap daoce with the
slan‘udssdﬁmin@l_ W&xdﬂlhnmmmnmlﬂg
“Fechnology Facilities or delives the Commmeicalion Sesvices bo any Building within any
phase of postion of Vistancia in which Masicr Developes oc the spplicable Owaes, tenaot
or other ocrepamt ks mot, R ils ows exp £1) completed swuction of amy
Buildings or stsuctures sequized by Masies Developer of the applicable Ouner, temast or
mw»MmemﬂkmmpWh

(=1 peming and closing (subjted 10 the provisions of subsections é(¢) and 7(b)) .

of josmt hes b0 dote Cox's Technology Facslities o or serving such phase or
portion of Vistancis (Bmitedd, in the cate of seaches in the: sight of way dedicated to City
of Peoria, Provia o7 other >pplicsbic povesaments) anthority, te such Techaology
Facdities as Con is pesmiticd by such povesamental suthosity to install fa such trenches) ,

" whikh joing trenches shall conforms 10 the soute and specifications provided by she APS
plans for such wenthes (it being sgreed Biat any additiona) enching beyond the APS
route and specifications that may be pecessay 0 accommedate Cox Technology
Facitics shall be i accordance with the Westera States josot Tiench Formnka and shof)
be the resporshility of Cox end/cs other vbility companics in the bench a3 provided in
subsediion 6{¢) and »ot the Mastes Developer o Owoer, senmant or othes occupant); (3)
provided to Cox, withous charge, access 1o awy building wility chosets or sooms, related
HYAC systeme, 30d foundation sheeves.

-7- md omwww
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63  Selertion of Contractors. Cox shold sclzet the Contratiors 10 be used for installation of
s pontios of the Techoology Facilitics 10 be iastalied by Cox. Cox shall give wiiten
notice to Maxsies Deweloper and the applicable Qwner of the selection of Coxs
Contraciors 598 Cox will be sesporsidle fos providing such Contracsors with plans,
specificaions and design delail lor a3 Teckmology Faciktics Cox instalis.

68)  Comstrociion & Installation. Exceps For Building Condoit that is the respomsitality of an
Owacs a5 poovidod in this Agreement, Cox shall be sokdy responsible for providing,
Pacing, conswuctiop and insialing the approprisie Techaology Facilities as necessury to
Muﬂwdm&tmubbtd&-;s(sbjmwkﬂad

segulalosy seswaints), in accoedance wilh appBicable law.

tiv)  Apprevaks, Poamilts & Complance. Cox shall be avkly respousible for the following
with respect o 2l work praformed by Cox or RS coniacioss, agents o8 employees: al)
MMM equised comsenss, apprevals, applications, filings, permiss,
e, Inspections, constraction, labor, material, equipment, w0ois,
nfuymMWMmﬁmﬂcwvﬁmw@ﬂWk
Jaws, relcs and ordimances,

) Owmership 2nd Malntenance. Cox 28 2 times sholl setain Stke Yo and contiol of the
Technolopy Facilities. The Tochnology Facilitics, or aay portion thaeof, shall not be
considered fiatores, bot ihe personal propesty of Cox (unlcss otherwise stipulated to in
wining o Cox) Upon nation of tis Ags Cox shall retain titke to 28d contiod
of e Techaology Facilities and, 28 its option, may cither semove the Technology
Facitics from Vistancia or Jeave such Technology Facilities in place at #s own cost and
ciperse. Con shall operate, sepais, seplace and cintain 2B Teehnology Facilitics at its
own cost and capense.

Easly Terminoalion Upon Cessation of Service. In sthe tvent that Cox is wmable to of is otheswise
prevented from providing any of the Commusication Scarvices by kgal or scgnhtory constrasets,
Con or Masics Developor shalt have the ght 10 seyminate this Ags i appBeable past or m
whok, 85 provided in Sectiom 13, but sholl aot have the right 1o seck remadies of specific
poformonce or damoages fos defanl.

Individwal Sobseriber Basis. The Commonicalion Services provided by Cox vader this
Agrecsent wid) be provided on an isdivideal subscribes basis. The serms and conditions in the
subsaribes agreemont regading chages for Commwnication Sesvices and Qustomer Premises
ngﬁmhﬁnga»&cmdmmdumwym 1eatal or perchase of
ises Equipment oad installation or hookup fees) shall be the same as are
Wmmm&nnan&mdu%dMaﬁthMn
andler a3 set fouth in Con’s taiffs for Yocal exchange a3 sct forth with the Asizoma Corporation
Cosmemisss

Pling Sebsaibess. Cox will be responsible for billmg sebscribess for the Co icati
Seyvices. Cox shall not Jook 10 03 othezwise hold Master Developer or any Owners liable or
Rlc m w0y for paysoent of individuel subscribes fees or sedated costs (except fees

) lummmrwwy»m&ﬂmuny%nuasamm

will be the scspomsibility of sech subscsibes). Cox resesves the right to tesminate Co v
&mwmﬁah*“mw’mhwam«rhm”ﬁkwﬁﬂe
bylietumsm& dirions of s subscnber

(4

Eschisive Masketing Rights. Dwsing the Term of this Agreement, Cox shall have the following cachisive

ks

€]

Endsrstment by Mastey Developry. Masta Developes shall endorse Cox exciusively 2¢ the -

prefased provides of e Commumication Sesvices to Buildings
3. Com Jq FDcveloper m@:j‘

B R L LU L RN )
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Q)

)

)

Masketing 2nd Promotion of Communication Sevvites. Ma\u Developes bereby grants to Cox
he exchasive sight 10 masket and ere the Ci icalion Sesvices 0 the Owners of
B%Mn&mﬁnjﬂsﬂmﬁm&ﬁﬁnm%gmﬂﬁdbynw
Vet porchased From Master Develnpes e fand on whikh suck Building is focated.

Similar Agreements and Co-Braoding. M. Devddoper and the A Entity shall not enter
o vy wangrzams 3imida to Bis Agscemen, or enduse of cagage in promotional of
warketing acvitics of awy kind by or for ¥he bonefit of any other provider of Communication
Sesvices Wat e equivalent > the Communicatiots Services, excepling osly Communication
Soyvices hat Cox clects pot 10 or Is incapable of providing aad sthaswise as expressly provided
hesein. Withost Seaiting $he forcpoiag. Masics Developer 208 the Access Entity shall aot enter
0 29y agscernet which peymins the co-braading of the intranet bome page or any adveriising on
he community pages by swy provides of Compnmicaion Services sinila 10 os equivalent 10 any
of the Cosmrwaication Services lincludiag any Inicrnes provides or giteway) other than Cox High
Speed Internes (sesidemtiod or commercial)

MW”’MWM“MWMWM divectly or indizealy,
d > 2y p 10 amy Buslding for ihe porpese of poviding any Commumcation
Sesvices ondes esms or conditions of access 1hat: (2) provide for compensation which, o the
apgregaic, slows & Jowes p whon is provided Ser the Pe ge Feo wndes this Agrecment
unfuin&c&-s(&h&;mm dm or ) therevo, which
meMMdMW}u@M&mmﬁmﬁxbﬁm
infividually (a5 10 3 individul Buslding) allows a Jower pescest payment than is provided.for i
PuwhymmduMAwasuMm&cﬂ_u_ Gncluding, withoot Bmiration,
d pp , which may subseq 10 the dote of this Agreement), or {c)
thmawmdam”ﬁywunmoﬂuﬁbyCoxmm
this CMA. Cox. Mastes Developes and the Access Entity ackoowledge and agsee 1ot the riphts in
lﬁsm a-l«bu provisions in this CMA are ateaded 1o cseate 2 Jeved playisg ficld for aft
Sesvices providess, and not 10 provide & of competitive advamages to

Ou.

6. Technology Fadilities Cooperation & Coordimation by Master Developer.

=)

9

Cooperation by Mastes Developer. Masies Dewcloper shall cooperate and coosdinate with Cox
in the design, permitting. comtruction and installation of the Tecdmology Facilitics desesibed in
Exbidit B and shalf establish and inplement procedes te facilitate the ordasly 208 clficient
mmumaurmmnnmmmmu
dwdomlde&»ghTunofMW

Regnived Owner Provision. Masics Developes shall inchude provisions i sub tally the form
of Babibit A attached heseto i cach poschase spreement of option agreement entered into by
Master Developes aud an Ownes dwisg the Term of this Agreement pursuant 1o which property
within Vistancia ix conveyed by Mastor Devclopes 1o such Owner for development with onc of
mmwmwmmmmnmeamnfmmdm

Owncs's obBgations wpdes such provisi 3 provided, boweves, (it Masses Developes
Mnhawpqhms\Ma bitration imtiased by Con secking to enf ny;m:h
Owncs oblipwion. Notwithstanding avy ision of this Ags M De

xhlmhweuﬁbbha’bmbaﬁzﬂlbyuMMnhobﬁﬁmm

© any psovision in Exhibit A. and in so event shall 2 breach or defaoll by o6 Owner of its

obfigations vades any provision in Rabibst A constitue a defavk by Mastes Developes under this
Agrrement

Cooperation is use of Utility Easemonts. Mastes Devcloper shall cooperate with Cox, ot Coas
cost and capemse, in Con’s efforts 10 obain e pow- exclusive right s wilac wility (including any
secheology facilies) casemests of Simitar use sights establishod possuant to Phats processed by

Mastcs Devclopos i sespecs of Yistaneia,
.9. Cu»d.’wwﬂ'@“*

aem wienti e ik

e oo

COX-00000075




-\ - - -

N R T

O

O

(U]

©

No OMigation of Cox 10 Build Sakes Centers or- Swwctures. Cox shatl not be cbfigated o
cm«pyha)wumlusaulnmmwuumm«atddhk

purpose of Jisplayiepg Cox marketi csials, quired of Master Developer and/or any
M.MTWW::MMM&MUN sepaived sad
d vedes this Ap

Coz Trendiiog Obligations. Unless othorwise proyided for onder this Agrecmcent of otherwise
due 10 1he: bdure of Con 1o comply with the toms 2od provisions of his Ags £, Cox shall mod
be obligated, except as peovided for i this subseciion §{c), %o perform of poy for the excavation,
opening o dosing of amy Joint Weack ow o sesving amy pution of Vistancia, or provide
nsalation of e builing skccves from Wthe joint beaches to awy beilding, alf of which shafl be
and temain solely the responsidility of Mastcs ‘Developes amifor ‘the applicable Owncsts)
Rotwilstonding any cosvary provision heseof, i Cox dktamines that any tenching is pccessary
bMW}T&W%MB%MWﬂMGMW
of different hoym B APS route and specificotioss {such g being heveinafter seferred 10 as
*Mdiiona) Trenching™), then Cox shall scimburse 0 Masics Doveloper (or the applicable Ownes,

tenaot o5 oiber ocoupast of 2 Duilding, i it instolls the Additonsd Tremching) 2 proportionate’

shate of the cost theseof. Cox shall provide noice jo Masies Developer and the spplicable Owaer,
Semant of othes ocewpant of the aced for any Additional Tronching prior to Mastes Developer (or
the Owser, iexants vs other pant, a3 apphicable) commencerent of consuction of the.
treach shat seguincs apy such Additionad Tsenching. Cox will pay the cos of Additional Treaching
baced os the Westesn States jomt Treach Formuola.

7. Technalopy Facilities Cooperation & Coovdination by Cox.

)

)

Instalalion of Technelogy Faclities. Cox sholl () coopusaie asd coosdissic with Master
Derclopes and the applicatc Owaess i the desipn aod ¢ tion of the Technology Facikties

described in Exhibit B for those postions of Vistancia that we sold by Master Developer for

dew»mmmmmmmrunﬁm

[ and complete iz degipn, wction and installution obiigations in a
ﬁuzl,mddfuﬁn , o é: with M Developes: (o8 Bie applicable Owaer's,
1’5 or ohes pant’s, a5 2pplicabic) construction schedule for 2 paticalar Bodtding (ic.,

new comstruction), and (i5) kecp Mostes Developes and the spplicable Owner, tcnant of otbes
ottupmfnnyadundynlmmdﬂ'ooglmﬁemddmpadmwm
Notwithstanding the foscpoing, the Owner, tenant o8 othey P king suck »
swwmaxmawm(s)mmmnaxupmmmm
Cox can oblain adug i1l for such 3 3 Cox fails to obeain adequate capital fos
b:mtﬁ@.cmn&w,mwuumpﬂm.m&eﬁﬂlbwﬂw
selecommunicalions pawry ¢0 be ihe preferrcd provider of e new Building (ssbject 10 the
limitations j» the CSER). i whicth case the exchuive markesing provisions set forth herein sholl
not apply 10 the ncw Buiding.  Witheut Emdtation of the foregoing, Con skall make the desiga for
the Technology Facifitics fos sy gives Boidding available to Masics Developes and, if applicable,
the Ownes, sexant or other octopamt vpon compieiion; provided, b , thot ia alt evems Cox
MmhmdbigbwﬂabhiusdﬁknimmeOdecipwiﬁ-h
phans/desipn fos the wench in which the applicadle Techaology Facilities will be instalied. Mastes
Devdlopes and, if 2pphicabie, he Owner, irnast or othcy occupent, shall have Gve hasiness days to
Gistrss the desipn with Cox so that she phanning and progress of Vistaacia or such subdivision will
pot be indcarepied of adversely impacted.

Timely Dddivesy of Plans. Al 38 nines dwring the Tesm of this Agreement, aod ot 2} selevane
imes tharcafies, Cox will provide 1o M. Developear or the spphicable Owner, tenant of othey
ermgﬁmhﬂl?ﬂmbnmw&xmuknmlm
nstall @ Vistancia sufficicaly in advance of sach p L] ction and mstoR of
Tmmms»mﬂmnmﬂywmﬂ«mmw
cooperation by the sespective pastics in the peas of the Scvelopment wosk 10 be performod
by cach. Mesicr Devclopes and/os amy Owmer, kenand or olbar occopant wndartaking constraction

-30- Con l-dimud-puu-u
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{ ‘ of 2 Buddding sholl provide no o3 than tem {10) business days aotice w0 Cox of the final date. for
L/ installation of Technology Facibics within 2uy trach construcied by M Devclopes or soch
Owner, tenant o oiher octupant. So long as the fasepoing aotice has. boea provided, in mo cvent
shal} Masies Devclopes o any Owner, izt ter diher octopant be required os obfigated to se-open
3 complexd ucech w0 accommodac B iostallation of any Techuology Facifities, which
re-opering shall be Wic soke respoasibitity and expense of Cok.

v oy

ot me  mewene

<} Governmentsl Permits. Cox will be responsible for obiaising alf g ] s dind
Yicenses, 2oming variances and other governsrentat apps ouk.ﬂ()u‘kmlecnsludwm
are requived for ihe comtruction and installation of Yhe Tochnology Pacilities by Cox.

00 wvvwe sy

) Woareanty. Con makes no wasmanly, cxpressed or jmplicd, 3 10 the design or construction of ihe
Techoology Facilities, except that Cox seprescats and warnanis that the Technology Facilities

nstallcd by Cox: ,
) mmh%mmﬁgndmmﬁnuwﬂemnaawu i -
[[] Shall psovide the C pcation  Servi aad otberwise satisfy the operating

mvmﬂmmhﬂgiuﬁl\m

(=) wuam%suw-wnaaaangkmdcmh
coordination and coop o of pracedures For sesolving day- t0-day construction
issoes with sespect 10 Buildings vmhn Vistancia.

PR T TR LR Y TR

- n Marketing of Commerdal Buildings. Cox will coop with M Developes dusing the

Fenm to present to potential purchasers o developers of commertial propesty within Vistancia »
( mmdwmumﬁmarwmmmm
10 such propotics. Suck amangements iy inchade, but 2ot be Fmsited 80, a0 offesing of biked
services al discounted rates, if ollowed by Jaw, o anoﬂ‘mago!mmdmnlhe
purchascr/Scveloper im exch for exchesive “lingnﬂun“ Jopes sholl use s
eﬂonslohcbde(:otummmmb ial Mevelopes in ordes for Cox
:ummhmwh&m&wmﬂxpﬁﬁmwmmemd
s : puschasesidevclopes.

8. Paymtnt Obligations. Ia = lio;ﬂ'ot keting assistance and the other agreements of Master
Developes and the A Entity 5 , Cox shall pay Mastcr Developer a pesceatage fee as set fork
bcdow (Prcemage Fee™). Con sholl pay Masies Developes she P ge Fee actosding to the following
scale based o the P P ge (35 beseinsfies defined) within cach Buddisg.  The Perveabepe
Fee shalt be calcolated {and paid by Cox, if owed p 2 1o the provisions of fis Section 8) scpasatcly
for each Building wishin Vistancia that is d o5 band yod by Master Developer (o 28 Owaer,
which baildiag is sented or occupicd by an Owney, Wnant of othcs occupant that subscribes to 2my Cox
Communication Scyvick {gach such Buiding being hestimaftes sferred to as a “Quablying Building™). As
wsed hesein, the larm “Pencanaton Paceatape™ shalt mean, with respect i cach Qualifying Building, the

- percentape smonne c2alculaicd by dividing the ol sqeae footage of the Qualifying Boilding that is scoted
of occupied by Ovwnca(s), teaans(s) o¢ other occupani(s) subsoiting 1o Cox Communication Scrvices,
ivided by 1hc 1ol sentable sqpare footsge of what Quakifying Puwikfing. For exanple, if a Qualifying
Building contzms 100,000 ia) restable square fect and has Owpars, semamts and other occupants

sbsesibing 10 Cox € jcation Sesvices that occupy 83.000 squue feet, then the Penctration
Pacentoge woold de equal 10 35% and Masser Developer wovld seceive 2 Pacentage Fee oqual to 3% of
MRC with respeet to thas Qualifying Building.

’

- ———
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Peociration Pestestore Apeficable Pescentage
. Fer
0% - "M% 0% of MRKC
25%- 85% 3% of MRC
6% -95 % 4% of MRC
9% - $00% 5% of MRC

Once e Penttsalion Pesoomage abiboted 0 3 particulas leil)iug]tﬂd’ngixzcucswakvd'ﬁ
wrould produce & highes Pocentage Feo wnder Bhe sbove chast, then Mastcr Developer shall be emtitled 10
MWWMMMMD:I MRC attributeble to that Qualifying Buildiag. If the
Penctration Pe

Ny,

®)

. Resale or Lease of Communications Scrvices.  Tho Porlies

ge d then Mastes Developer sholl be peid the Applicable Percentage Fer, if

posding 1o the 3 Pencystion Pexcentage.

Payments. AN paymcats of #e Prceatage Focs sholf be gaysble 10 Master Developer withost
Mu&M”Mnkﬁumd&swahmwﬂw&mu
Masies Developer may desipnate. Payments of Parceatage Fees shall be made.dusing the Tesm of
this Agrecment on a quartaly basis, withie sincty (90) dzys froms the ead of the prior quarter. i
Con fuils 10 make pruyments as sequived berein, Master Developer shall be eatithed to interest 2t the
xate of 1% pes month watil paid,

Exclvded MRC. In addition 40 the exclasion from MRC sct Sorth clsewhere in this Ags

the provision of Comeumication Scavices 10 ste and foden) govermmental entities and the
Franchising Awthority shal} be excluded from the MRC in calcwlation of Pacestage Fee payments
due 10 Masier Developor

M(Jumybeleqdwlby

fedesal o5 stoic aw, mhewdvnmoﬁmﬁk&x?e&nobcmbﬂndm

~ providers, o affow such providars to provide i3

Scations seyvices 40 Owners, tenants and other

occupasts of the Buildiugs. In no cvent shall the compensation recdived by Cox from such third panty
providars be deemed MRC or subject to payment of Poscentage Fees vades this Agy X Fusth
mwmmh%memammwml&eCu
'Tulwm‘ﬁsswmﬂﬂimbWummakuWaofmax
Fechnology Facilities or a delegation o assipmnent of Cox’s sights.

. Inserance; Indesmification; Waiver of Subrepation.

(2)

®)

()

o

Reguived Insusance. During the Tem of the Ap Cox and M Developer each shall
maistain insvrance satislying she roquitesments of Bakibit D.

Damage or Destruriion by Master Developer. ho the event that Mastey Developer or the agents
WMMuMMumnyfmmmnoMWCu
in conucclion with o ok from $e ¢ dation of sny on-site or off-sic
,Mmummmm-ucﬂhucmuumd.m
the same.

Dassage or Destrodtion by Cox. Ia the event that Cox or the sgents thereof shall negligently or
willfolly damage or destroy any on-sie or off-sitc imaprovements in cosncriion with or wisiag
from the comstuction or mstallation of any Tochnology Facilitics, then Cox shall seimbune
Mastey Devclopes for the cost and expense of sepaiing the same.

No Liability for Compuler Dasmage. Notwithstanding any condrary provision in this Agreescat,

» w0 cvent shol Cox ar Maswes Devddopes be Tabtic %0 the oder pasty fos any Joss, rcovary or
Festoradion o amy dkeonically gencrsted or stosed data ar for damage %0 computes or amy othar

.52 c«-n-:{g 1 Gerclopes Witiod
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(o)

Wd&dcqﬁpmdmymwmuuﬂyumymoﬁmﬁgam
scsoling hesefrom, |

Wﬁvwo'sw.m ahstanding a0y Y P n of ihis Agr £, cack powty o
lhx‘ hesedy wak dlnwxmanmybewkuhwlmhaybs

uudumtomdlkpkmeu and casyalty iastwance
Ihlismtdhbetandbyadpﬂ)mpwmuhmgalmuwg&e

amourt snd type of soch ¥ d 0 be canvicd by such party horeandes oF
Mhuwmwhwbkwlm‘nwmwbmqmm
with respect lo the scimb sions of solcections (b) and {c} above 10 the extent not

m»,mmupmmﬂmawuumdm

provision is o chiminale axry risk of Joss of Fability 10 any pasty who may bave cansed os crealed - -

10 the detiiment off the othes pasty any Joss or Fabilaty which would have been covered by property
inserance and Bability iasseance i soch olbes pasty had obtained soch inswance coverags {or 99
adeguise amovnt theseof) in Bew of el £ Of am inadogn 2 of. or covesage unides,
such insurance) except as moied with sespect to sebsections (b} anid

Owpership. Masics Developer repscseats and wanaats that it bas fee tide 10 the Vistacia
mw-mmmmmmmm
oF other matiers of record of 20 which rcfaence is made in the pubdlic record. Mastes Developer
Mm&%bmmmm&w&cmgmmﬂamxp
fees) arising ovt of & breach of this Y.

1. Represmntations and Warraniies

=)

By Master Pevelopes. M Developes herchy rep and woi 1o Cox as folk

» Oxgankzation and Authority. Maskes Developes is 2 doly oganized Kenired Fobility
company ocatd vadey (be laws of the Suic of Dehwae, s qualified 1o engage in
business in the Sinte o} Asizann, has the yequisise power and a1l reguired goveromestal
appsovals 10 carsy on it present and proposed activities. and has foll power, right and

auﬂuity»umwhsl and 10 pesform each and al} of the obligations of
M pes provic -mmmm

) Due Execntion. Each pesson who, in sthe name of Mastar Developes, excoutes this
Agseement has been duly asthosized o 1bis Ay on behalf of Master
Developes. .

Gn) No&n&tmmsmmkﬁayb)“nhmvdopadhshm
nos the ion of the c fated hereby, is % the Bme exccvied in
conflict with the goveraing 3 nf““‘ Devcloper of any othes agreements or

Mhmnnamyunwbdusmuadhwmm
and withoss olcrwisc Biviteg or quabliying the other rep ations, and
covenamts of Master Developes wndes his Agr , the ive monogement of
Masier Developer Sz no ksewledpe of any wiitten notice assesting a chim that might
seasosably be expected Jo materially impads ibe v3e of the Communication Sexvices.

fv) Ne Litigaion. Theee is no Ftigation scaved on Mastes Dewveloper which challenges
Mastes Developes’s authosity o excoute, defiver or perform this Agseement and the
exccutive mamgement of Masies Developes has o knowledge of any threatencd
Ynigation wirh respect to sach maktess.

) Complionce with Law. Mastes Developer is in matcial comphiance with alt laws and
qMM»M:WMmmwhhhm

13- cﬁ nww@f
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) Ne Conlioing Rights. Masits Developer has granted no exclusive or equivalent rights
10 arry othes provides of Conmmnicaiion Scrvices to BeAldings withis Vistancia that arc
comparadle W Coxs prefencd povides staws with respest to e G Ok
Services heseondes, prics 10 the Agroement Dase.

0 Csimiie 1% ) S i1 W o

O

) By Cox. Cox hescby represeats and wanants to Master Developes as follows:

o @

() Organization and Auviberity. Cox is a duly orgacized corposaliom crcated umder the
Taws of ihe St of Delawore, is quakficd 1o eagage in butiness in the Stae of Adzona,
Jas the requisiie power and al scquived Bceases 10 carry on s presest and propused
activitics, 2nd has foll powes, right and auiborily to entes it this Agrcemest 384 1o
pesform cach aod al} of e obligations of Cox providod for hextin and dhercin,

[T Ry

Dae Autherizalivn. Con bas taken or caused o be taken alf sciuisise covporate action 1
authosize the execution and dedivesy of, and the pesformance of its obligations vsder, his
Agreemest

. 8 DoeBxecution Bach person who, 3o the mame of Cox, cacevtes this Agresment bas been
duly avthorized 10 execvte this Agreemesd oa bebolf of Cox.

)  Ne Confiict Neither the cxecution and delivery by Cox of dhis Agscement nor the -
ion of the - tased beseby is at the Bme exccuted in conflict

MmmgMdewmmtaymwmuMn

35 2 party o by which it is bound, 2nd a5 of the Apreement Date, 28d without oihtrwise

$

E-Mbguquﬁbngluzolﬁu , tions, wastantics and nty of Cox wader }

X gement of Cox bnnkwwhlgeolmym i

O -uumangadanﬂund-l bly be expecsed to My impaie the vse of H
_ the Communicarion Sesvices. H

- i

(V)] e Litigation. These is no Niigation scrved on Cox, which challcoges Cox's avshosity 1o
execule, defives or perform i Agreement, and the exceotive manapement of Cox bas no
knowledge of any thee d Bligasion with sxspect to such m

i) Compliance with Law. Cox is i maicrial compliance with 2 hiws and regufations
applicable 1o Cox't ackivitics im comncction with this Ageeement.

© By Access Endity. Auxscl':.ni) hereby sepresents and wasTants to Cox as foBowsc

o Organination and Auntbosity. Access Entity is 2 duly organized Emitad Fabifity

s company crcated prdes she Jaws of the Siate of Atizoas, is quafificd 10 engage in business

s the State of Arizona, has the requisile power and all requiied govermmontal sppeovals

10 Carry o® Bs pecsent and proposed achvities, nd has full powes, right aad authosily

cvtex into this Agy 2 to peaform cach and 2l of B obligations of Access Entity
povihdfubtﬂin.ﬂll\aﬁl.

) Doe Exceotion. Esch perton who, in the mame of Aocess Entity, executes this Agreement
Yoo beer duly suthorized 10 cxctwie his A greerncnt on behalf of Access Entity.

") N-&mumumwasmmmsquhngmm
: the s of the L plstcd horedy, is ot e ime executed in
coollict with she govosning inshvwncnts of Access Entity or aay other agseements or
mmbwbdlnamwbywhchnsbwnd:adasdmcnmbt.

PR and withoot oiherwise Fimniting o guakifying the othes sepe s,
( ’\ covenants of Actess Entity vndes this Apy R, the live P t of A
-4, Con el 1 Devcloper bnitiad LA
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Emity hot no koowkdpe of any writien nolice #ssesting 2 claim that might v.owmblybc
expeeted 1o majsially impais the use of the Communication Savices.

Gv) mmma»-awm«me-ﬁqmcwm

Emity’s suthosity 1s caccote, dekives o8 pesform this Agseement and she excewtive
mdwmm»mﬂpdn)w&mwhuspﬂ
1o s0ch wallers.

{v) Compliance with Law. Access Entity is in° mataial complionce with 2lt faws and

regulations applicablc te Access Eatity activities in consection with this Agrcoment.

V) No Comlllcting Righis. Access Emity has granied no exclusive of cquivalent sights to

mdkpMdWSamquMTm:ﬂmn
bic w Cox$ prcfencd provider stadus with ecspect to the € -
SavmlauudapublleprDa&

. Defaull 313 Remnedies.

12

o)

©

®

)

Mdmwumdwkhyﬁa-m:miMMhpafm

ey shalt be ded by the persod of Hme thae sech Unavoidable Delay exisis), each of the
following ciscumstonces Soll constivte 3 defoult undes this Agreemcnt, in whith case the
non-defaudiing pasty shait kave the semedics provided below and in Section 3] with sespect 10 the:
type of defavk that has occesred:

o Monetary Defouli. A pasty shall be 3o “Monetay Defanlt® vpon failore 10 pay any sum

ofm&bwhm;wmmmﬁmmuwpmn
declingouene.

(5] Performance Defaclt. A posty shall be ia “"Paformance Defanlt™ if the party fails to
porfony; any obligation hezevndes (othes tham s obfigiton whick the failuse 10 parform

sesolts in 2 Monctary Defaukt) whes performance is duc aad the: cure b f
within 30 days of xcoipt of rotice of the failue and diligently prosecste such awe 1o
completion.

Remedies for Monetary Defanlt. In the event of 3 Monciay Defawl, she pon-defovking party
s&allhvcliznﬂlbmvnlkmdtmmukdum d. with the spplicsbl

dispote sesolotion proceduse of Sextion Qmemﬁncwﬁmt&:da&m\
amumdmuﬂpdahmdmpum

MMWMDM:mdszNmm&cmﬁn‘
posty shall kave the right 1o cue o behalf of the defaslting pasty any defoult hesewodes, and te
oblain scimbustment Fom the dcfauhing paty for the cost of sach cwe, together with interest
thrreon f000 1he dhaie surh rost was pasd wntil stimbursed al the e of 12% per anmom, in
accesdance with 1be applicable disputc sesolution procedure of Section 12 The noa-defaxiting

»yutyshllhvclbenghl-dfsdagnm'hmﬂ&caqmﬁlhdu.mtbadb

thbk%p”ﬁmkm%”:&ua&mum

Py

in actosdance with the applicable &sp hason proceduore of Seetion 12.

Cox Additional Remedics. bo the cvent of 3 Pe c Defaoh by Mastes Developer o5 Ackess
ley Cmshuhn&lgubmwwmmw:pedamu
Sve selicl in aceosdance with the applicablc dispule sesolulion proccduec of Section 12

Master Devddoper 308 Access Endity AdBonal Rewedics. In e cvent of 3 Paformance
Drfaolt by Cox. Mastes Devdlopes (o5 Access Emity, a3 applicable) shall have she vight to collect

5. et w.....,..@,){
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o)

acteal damages, obtain specific paformance o0 injonctive sehich in accordance with ihe apphicablc
dispuse sesolotion procedwre of Sechom 12

Termisation. The sos-defoukting pasty shall have the right 10 taminate, canced or rescind ihis
Apgretment as povided for i e applicable sobsections of Sectiom §2.

Montirry Dantages. The non-defoulting shall have no sight 10 obtain moaciary damages caccpt
as expressly provided iw this Section 10

Ne Consequentisl Damages. The defovhing party shalt have no tiability for incidental, indirect,
conseqocntial o puwitive damages.

CSER and Licouse. No bscach 05 defovh wndes this Agreement by either party shall have auy
eflect upon, wos sholl awy such breach o default impair or lessen, divectly or indisectlly, the nghts
or obligations arcated by the CSER and 1he Nom-Exclwsive Liceuse (except in the event of
termination of this Agreement dve 10 sach default, in which crem the sights and obligatioas of the
pantics shall be a5 provided in Section IR below) the patics haeto representing aad
acknowicdgizg 508 the CSER and Now Exthesive License are independent of whis Agreement
(subject 30 the provisions of Seetion 11 below).

Termination and Partic] Termiontion; Rights of Parties afier Tesmination

()

Additienal Rights $o Tesminate. In 2addition 10 lexmination on expiration of the hnilial Torm as
provided in Seetion 2 of terwinabon as prsmined wndes Seclion 10, his Agrcement may be
inated of paetially terminoted vodes the following

(O] Cessalion or Intesywplion of Techmology Savice. In the evemt Cox is waable or
othawise fails w0 provide Video Television Services or § Bandwidix Al
Scavice to Boildings within Vi ia of any postion thescof, 08 in she event Coa is vnablc
or otherwise fails 30 provide Telephone Sesvices disccily oF Huwoegh a ihied pasty to
Bm’unpwnhnv’mwawypumlbuml.anuemmaﬁmm
peoviding any swch Commmenication Scavice for uy
Devcloper shall have ihe sight 1o snate this Ags cﬁ'echveasofd)cnmciﬂ
Cox orased 10 provide the affected Conmmumication Scxvice.

) - Master Devedoper Determination. 3 M. Developes o ines that Cox bas Diled
1o psovidc the Commwnication Savices, or ay D theseof {eg, B

Bandwicth Acress Services, Video Television Services, or Telephone Services) in 2

timely, sliskxiory amUor othowise consisteat with the spirit and intent of this-

Agseemen, Mastes Developes shall give Cox 2 written explanation of sweh 2
and ihe rasons therchor. Cox st sespond to bMastes Developer, in waiting, within 310
b’ days of 3pb of soch & wration and cxplbaation, including an cxpliaation

of s responsc sndlor, if applicable, #s psoposed plon of resolution. TheseaRer, within s
(10) business day= of Master Developes's seceipt of Cox'’s response, she partics shall meet,
$n prssom or idephonically, in ordes to discuss their differences. Within 30 business days
following sech mexting (or if Cox is wmable or otheywise bils 10 meet with Mastey
Developer within such 10-business-day pediod, within 20 bush days of M

Developes’s secespt of Cox's sesponse, o if Cox failed to timely respond 1o Mastes
m&mmmwﬁwbnau&dapdaxswdm
Developa’s initiad & ntion Developer shalt commmmicate 1o Cox, in
mnynmm»;m«sabodmm (1) Cox may clect to initiate the
ractiation process provided for in Section 12{a), by motice 1o Master Developer withia 3

busi doys of reoript of M Developer’s fist of varesolved issves, following which
i M:aal" Joper may ciher kyminate this Agrcement or, if Master
Dcvﬂqmdocsnmm » »is Ay A, his Ap shalt i in full force

and cffecs; or (2) 3§ Cox fails o Bmely indtiate the mediation process provided for in

-36-  Cen I&/JID:WI wQ«)f

o amen o

-
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)

Section 12{2) and hocalics fails 1o resolye such issecs 10 Masicy Developers seasonsbie
satisfacton within 30 days of screipt of Master Developers Est of waresolved isswes,
Mastes Developes shall be cobiied 1o scyminate this Agreoment by aotice of icrmination
to Cox. . -

Conlinsing Rights & Obligalions. ARa 2 tomislion or partidl ination, the continuing
nwwmwama‘wwmuuam

G) Tesmination Upsn Defaull or Oibor Terminalion or Expivation. From and afics the
umuuﬁuuﬂ:ﬁmo(ﬁshwmwmﬁvﬂdum
iaasion dec 10 3 dcfauk): (A} e Noo-Exciusive Liccnse shol remain in effert
with sespect 10, 238 Con shall continve to have the rights of access o, cach Builling
provided by a8 Platicd Basement Areas contained on Plals thal have been secosded as of
-the &c of swch expintion o5 tmindtion, 2sd (B) Cox way costinue to deliver
Conmunication Scrvice 10 the Buildings Jocated within sech Plats, and fnssall, operare
and maiatain itz Tecdhaology Facdifies within such Phited Exscancot Arcas, all in
nccordance wish the sesms of the Nos-Exchusive License. No termination or expiration of
Whis Agreement s3olf serminale or resirict i a8y way the sights that Cox has or may have
under the Noa-Exchusive License or ¥y spplicable law os segelation 1o offer 2nd provide:
Commmunication Scrvices to Owness, ienants or other Ouonpants of buildings Jocatcd
within Plats that bave beew recorded 25 of he date of soch tesmination or expiration; but,
the Nos-Exclesive Licerse sholl sesminate with sespect 10, and oaless otheawise sequised
by apphcable law os regulation, Cox shall have ne funher sight to offcr and provide
Communication Sorvices of install Tockmology Focilitics within any portion of Vistancia
that ks not been sebjocicd to or Suded within 3 ded Piat as of G dete of such
expiration or iswination. Afies erinalion or expiration, Master Developes andfor the
mmmmum»mmammumsﬁh

e with Scalion services providey, chaling granting of onc or
mose pon-exclusy 1{s) on teres that are the same 25 or Giferent hom
ﬁeﬂm—&chmlmmub‘lhl(:m may CoMipee 0 serve those cxishng
Owxnrs, and other D of Boildings dcscisbod above in 1his subseciion that

desie 10 cominue sebscrding 10 Cox’s Communications Savices.

Unwiraling. Upon the cxpiration or eaeher kermination of tis Age the pastics shal} 1ake
soch acions {and othoswise assist each pthes) in soch reasosable and prudent Gme and mamws a5
is appropriate in ceder 10 “wawind™ the commarkeiing aud other schationships established vades this
Agr tactuding, witbowt Frstason:

(1) Remavad of Property. Within 30 days ofies the expiaation of exier tenmination of this
Agrcamen, (1) Cox shall rmove any and alt of their oshar faciliies, equipment,
Mﬂo&umdwmywldmwnhw
or shwciozes, o othcrwise en prop d by M Developer o1 2y Owner
memﬂnb&mehﬁmJ
Commanication Services 1o present of fonme subscyibers for any Commmnication Sesvice
which asc located within castmcats granicd to Cox of whick shoold have boew grassed 1o
Cox); sad {2) Masier Developes shall remove any and o of its facilities, equipmen,
Susnishings and othes items of porsonal proposty which e Jocated within or on properry
owsed by Cox;

) Destroctsn of Co-Branded Mateskals. Each paty shalf climinaie, dcsuoy and cease the
nse of any co-brsnded or joint marketing materisls produced wnder of in secordance with
his Agrecoest. and

5 Introntt Dissonncction. Cox sholl Sscoancct from the Cox Techwology Facilitics any
tiocronic conmections andfor dectronic inter faces with sespect to ~Vistaocianed™ and

o WAIWWQ‘NL

) etnen e temer rmree

becsreas rare
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Masies Developes shall semove all of its cquipment wed in the operation of ~Vistaacia
net” om ihe propesty owsedd by Cox.

M Dispuie Resolotion Mechanisms.

The pastics bave agrcod om the Sollowing mechanisms i ordes 10 0bain provpt and cxpeditious sesobtion
ol'ﬁsyuslmuadu in kmday&mmmyacmd-ﬁun&uwzmgm“n

conncstion with the Ap md the pasties e ] throvgh & discussions or megoliations,
hpaluw»ahta:b&puc.mowachmloummnolzbuamnmmduumm
fotlowing proceduscs:

(=) Mediatien. Ia tht event ot there is an dved di not provided fos 3n any others Section

®)

«©)

ﬂummwymyuuemwfumﬁmnokmwtywn:
mediatos asvally acoeplable 1o the panics (he “Medialos™). Witkia five (5) business days afia
recelpl of such demmand, the sespoading paty may forward to the Mediator and the initiatiag pasty
a writien respoase sciting forth any other issucs and concesns which shey belicve are selevant
e fssues presentcd for medistion. Unless otherwise agrecd, once 2 desand for mediatios bas

. beem filed, these shall be no ex paste cormmonications with the Mediator.

Mhmwywﬂymiﬂmamnmdm
mfe 7 10 evaluste the issues and cosverns set fosth i the demand aotice and/or the
rspmlhm(w&uuelyme'&m')lukmkdmmmaqscnhm
wikze his best cifosts 1o obtain the ieforsmalion in 3 proop The Mediows shall

’ immﬂmawwmmwmnfdk:-(lﬂtbpaﬂaﬂ:

was seecived. The Mediotor shall then schedule 2 ¢ g the
m»mﬂhﬁkyﬂ%d&yxaﬁaﬁc&mﬂhwmth«aﬂm
% will be ded by the p most famidiar with the issues set fosh i the Clains,
M”amwdabpq,-hsmhwmdbaﬂakbﬁdmmxn
'mgna,mmucmmmsunw Lotiati the p
of 2 wsi y by the Medk The ps zadalldocum
pmdudmﬂyhunﬂmmmnh’ nbc IRINE 0
mwaﬂmwa&mﬂkumhmmh&miwk
of agy 2 by the Mcdiator and acknowledged by she panics. The cost of
MWM&MME]MWUWQ:M“MMMWMM
fasther nepotiations e vnBlkely 1o adicve fonber meaningfol resols, he sholt declase the

medintion procedure iksminsted, and any matics not scsolved may be rckarcd to asbitration as

provided bedow.

Asbitration. Eithcr paty may demond abitvalion by giving the other pasty wrilich potice 10 soch
effect, which sotice shall (3) descyibe, n reasosable detad, the natwsc of ihe dispaic, contiovessy o
claisn and {73) Bame 2 2abil who is cxpariencod in the subject mmttes of the issue and dspete.
Within ten { 1) days aficr the othes party’s seceipt of sech demand, sech othes party sholl same sthe
second asbitator who 35 expesienced in the subjecl maner of he ssue in dispuie. The two
wbitrators 50 aamed shall sclect a hisd abitratas whe i3 akso experienced o the subject maties of
1he issuc o dispeic.

Costs & Fees. Masies Developes and Cox shall each beas Sifty pescent (50%) of ol fees, costs and
cap of the asbitration, and each gty shalt bear its own kegal fees and expenses, and cnsts of
8 and w s provided, howeves, that i the chim by the parly is vpheld by the
:.hnmno-pa-dndmzn-m-alnqu&m:h bissation panct may apportion betweon the
pamtics as the bitration pancl may drem cquitable the costs incuned by the prevailing party.

Procedayer. The pasty dennoding arbitration shalf request te arbitration panct to () aflow for the
panks w rog bk discovesy p 10 e swies that aic in cilect undes the Stae of
Psizona Sepcsios Count Rulcs of Cinl Procedure For 2 pesiod not 30 excecd sinty (60) days prior 1o
such asbitsation and (W) the 1es8) lobclnmibecl

-i8- Con __r Dnthm hu@,«}
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) Award Final Any awasd rende 4 by she bt pancl shall be fiml, conctosive. and binding
=pom the parties and awy judgs myy be d 2nd enforced wm any coust of competent
Jusisdiction.

Assigrment.

=) No Assipernent. Neithes Cox nor Maskes Developes may assipn this Agscoment or i3 rights vedcr
. s Agrerment or dedegate is respowsibiliics for wnders this Agrcoment, and no
imhdtuhmhwdbwamﬂhzﬂmmmm&m
mmdummMMnﬂummyMWw
dclaycd i it ocowrs puios te the expiration, fios or parti) scrmination of this CMA and
which may be withhedd in the sole and absolvte diseretion of the puty whose consent is sequived i
# veewrs Jollowing the expination, termisation o8 pastial iermination of this CMA), except as
provided in swbsections (b) or fc)

) M 3 M Mmknguum&-uummewm(nn
»umwu Jascd Rabilitics in writing), withowt Cox’s consent (i) 5o
any vther developer e comnertion with 2a assigament of sobstantially all of the then existiog
mmdmmnTMG)»mmthaMwnﬁmﬁy.am

o M Developes (a "Mastes” Developer hm:l') ot in which Master
WuaMmWMMnMu B "M Drevelop
Amm(ﬁnmmmwumwmmmw»m
may mesge or consolidale; (iv) Ie 3 buyes {whethes by sale or exchanpe) of substantially 238 of the

Jng o hip units of M Dercloper; o (v) o the Access Entity o to ary othes entity
that Js the wiliy or othes sights I the aseas-whare the Commamication Strvices
are Jocated. Any such assignment by Master Devclopes shall not be cifective vniil the assigaee
signs 20 delivers to Cox a document in which the assignee assumes sesponsibility for a3) of
Master Devclopers obligations under this Agreement arising fom ard 2ftes the effective date of
assigament and 3f_soch assiprec had 4 into 2 wiilien apy nt, in fosn scasonedbly
acceplable 1o Cox, asswning. withowt coadition, reservalion of exception, the obligationt of
Masier Developes wadcs this Agreement that ate 10 be peaformed afier the effective date of the
assignment, hes Maskes Devdoper shall be schcved of all sesponsidibity for performmance of its
obligations under this Apreement which asise ofies the cffective datc of the assigament.

(3] Cn.Coxunym;pCoxk n this Ag and ie 2oy casement. permit of other
of access granked 1o Con b dey o heseto sespecting s Technology
Fn&mmMMﬂandopakmlﬂbmnﬂwam&mlwaa

30% or grealer intcrest in Cox (2 “Pucst™) or in which Cox or a Paent bhas 5 30% o preates
inlcvest (aw “Afliae”) (%) to any cnlily with which Cox aed/or any Alfiliate may merge o
consolidate; {i5) to 2 buryes (whether by sale of exchange) of substastially 21 of the cotstanding
owmexship woits of Cox o any Affifiate; Gv) 1o a boyer {whoibcr by sale or cxchange) of

sobstactially 28 the wssets of Cox wsed in the speration of Cox'’s bush docsed s Peona or
otfics applicable gove 3 authosity; of jo aNy Seree of Cox Fo for other Yepat
anhoity of Cox) to provide Video Tolcvision Services to austomoas in Pooria, vpon the

fronchising suthority’s spproval of amy such transfer. Any such assignment shall not be dffortive -

vatid the assignee sigas and defivers to Maswes Developer 3 docoment in which the msipace
assemes responsbifity for all of Cos's obligations wndcr this Agrecment arising o and after the
- effediive date of assignmeal and i Sxh assignee bas entered into 2 wiilter agreement, in form
reasonably atceptable 10 Masier Devclopa, asswming, without coadifion, sesesvation of exception,
the obbgations of Cox wades this Agrecment that are to be prrformed afler the effective date of the
assigomeat, thea Con shall be reficved of )} sesponsibity for pesf ¢ of its obfigations
vrdes Wis Apreemend whith anse sfics the effective date of the assignmest.

o oy

[ P R ]
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) Amendments. No dmert of Bis Aprcement shall be effertive unless made in writiog
cxecwied by both Masies Developes and Con (and by Access Entity, 30 the cxtest any such
amendwent affects of rehies 1o the obligations vr sgrecmnents of Access Extity beseunder).

)  Jokprabion The pastics agrec hat this Apcement, incloding 331 exhibits boscto, and e grant of
cascmics of eaher assurances of abcess pawssant hereso (inchuding, bt »ot Fmied to, the Noe-
Exclasive License), constitose ihe chsine agst 2nd und wJiag b M: Devcloper,
the Access Entity and Cox with respert 1o the subject mattes covered shereby and supersede 3}
psiex ageeemeats except Bhose seferved Yo hescim, sepsesentations and understandings, wiibies oF
oral, between Mastes Developes, the A Emty 2nd Cox with respect 10 such sobject swatter.

{1} Atlerneys’ Fers. In the cvent of any dispase oo Segal p diag Gactwiing jodicia) seh ad
-W)mkpm-&gmdumhuhhAMthMM
prevailing porty sholl be endificd to reroves from the aon-prevailiag pasty all fees, costs and
eapenses, incloding bt 201 Smiicd o allomeys” and export witness fees snd disburseonents (and
speeifically incleding falily allocatcd costs of in-hovse counsel), Jacusred in connection with such
dispuie os kg2l psoceeding, any Saims 0 cross-complaints, any action e confitm, conect
©F vacate an nbitralion award, any sppeals and ay procecding 00 estabiish and cecoves such costs
and expenses, 0 such amount 25 Be cowt, referee o5 wdilialtor detesmines seasonable. Ay pasty
eaiesing 2 volustary dismissal of any kegal proceeding without the consest of the opposing pasty n
soch proceeding shill be deemed 1the sonpscvaiing pasty.

() MMMMMWJMA,WBWG’
mmmmnm,umﬂmmmuum
psovision undoy othes ¢ cs. Any invald or provision will be eafosced Yo
she maximom extent pesmiticd by law.

[0 Gavaning Law. This Agreement shall be poverned by and consirecd in accoydance: with the Jaws
of the Starc of Arizoaa.

[)] MAnymuMﬁmmmyubowwmstkw

. pesonally, by cerified of regs d mail, postage prepaid, retsen g d, by confismed

rn.«»mwmnoumuummmmuum”

of his Apicement. Any potice scaved pasonally shall be deemed dedivescd upon seceipl, served

by-facsimile wamsmission shall be deemed defivesed obs the dute of receipl as shown o the

sercaved facsimile, and sarved by cortified or registesed wiail of by sediable ovarmight comier shall

bt deemed delivercd on the de of seteipt a5 shown on the addezssees registty os cenificaion of

reeeipt or om he dote receipt is scfused as shovwn on the secords or manifest of the ULS. Postal

Scavice os such cowies. A paty moy from Sme 0 fime designate 2oy other address for tis
povpose by wyities nolice 10 1he othes party.

(73] Mammmamwaﬂw (ﬂdﬂcm&uﬂy
and Cox) shall be one of indepradest 408, 708 28 Agent, P ot oremployee.

O) Third Posty Bemefichories. Nothing contained in this Ags s intended or shall be construed
mumnynmhacﬁemuwmﬁamammmdm
P 4, any p of calily not 3 party to has Agreoment.

1) Wﬁm.NowﬂmbymymdayﬁgthwﬂuﬁAmsMhduMb
be 2 waives of sy ot of subsequest right or dy undex this Apreesnest. The consent by onc
pasty 1o aay xt by the other party sequising such consent shalf not be deemed to render
oasccessary the oblaining of comsent 10 amy swbscqucot act for which consent is requised,
regardless of whetbes similas 1o the nct for which comsent is given.

- Cﬂﬁ%wb-h‘" éL)‘




® Wiiting Regeised. No act, dclay o5 omission done, suffacd or pesmitted by one pasty so this
Agrecment shall be deemed 1o watve, cxbanst or umpaic any sight, remody o8 power of such pasty
harundes, or 1o wlicye the oibes paty from full performance of its obligations undes ihis
Apscement. No waives of any ksm, covenant or condition of this Agrcement sholl be valid eslcss
mmnaﬂnﬂbkeﬁmm&m«pmhwmkmuﬂz

. )
‘-—j

adminisration of the eoms of this Ags shall be ¢ d 3o waive or bessem the right of 2 .
pywm'w-wmwnoﬁaw,nwmwhwﬁlkmdh
Agretment. '

) PP L e SN OWD b O

{k) Brokerage. Each pasty to this Aprccincat reprcsinis and wanants that it kas not dcalt with any
123} estote brokes or agem os any findcs in connection with s Agreement. Each party agress to
indesnnify, protoct, dcfend with 3 scceptablc te the othes pasty and hotd harmiess the ofhct
paty against amy dhaim fos commission, findes’s fee or ke compensation asserted by amy real
Mho&qaﬂﬁ.ﬂuwo&umdﬁu&gbm&ﬂlwﬁkmmn
connection with this Aprecsnent.

'

M  Addtional Documents. Exch puty hesero shal) execwe amd defiver oe soch additional
instrments as may Fom time 0 time be neeessary, reasomabie and/or appropriste and sequested
by asnthes pasty in orders 10 implement and caavy ont the obligations agreed so herenndes.

(m) Cantinning Effect. AN e, P $ons and waranties maode i or
to this Agr shall be S d contisving and madc af and a8 of the Agreement Date
aﬁaﬂudmmwtmmuhfn

») Meaning of Cestain Toms. Whea the contexl 30 requires is this Agreemenm, wosds of one
. gmbmhﬂcmumeukmdu&mphwkmuﬁuim’hﬂm&
O Snclude 1he singobar, Use of the word “inciode” os “Tacluding” is ntended as a1 intiods

Mustrative moters and Bot 2 2 Nimitation. Refe: in s Ap wa
~subsections” ae to the besed and X 3 subdivisions of this Agyecment, unless another
Socument is specifically referenced. The wosd palj‘-hnndh&nﬁgmmmsm
Developes, the Acress Entily or Cox voless anothes wng is iwcd by the v The word
“person” m-ﬁmm&;m;«mmmm “govermmest” and
Wﬂwn ded 10 be d broedly and inclede govesmmental snd
qpasi-g Ntes, bodies, boands, departinests and officess and
m&vﬂnkmgmmoﬁodapuny.’m:m‘bu" intended 10 be d broodly
oaed incindes a2 niieps and abes official proncvncemems of auy

3 amd, and a8 do rahings, jedpments, opinions, holdings and ordess of 2
cnnl.admuuuaivcbdyw:m

(o) Rﬂsdcmhmmgc»ﬂmdhsAmMmmmbeoow
simply. as 2 whoke aaé in accordance. with its Fair meaning and mot stricily for or against cither
pasty. The postics htserw acknowicdge and agree that this Agrement has boen prepared joindy by
lbepnbcaﬂhsbm&:wbﬁdzm&bgﬁ’ﬂa:ﬂm&aacimhs
bern given the opp ity 10 & dently scvicw this Agreament with Jegal cownsel, and thay
mpqmmmwmmwmmmmuwum
pasticelas Janguopge of the provisions bereof. Accondingly, in the cveat of an ambignity in os
m:mhwwmdlwwmhsw;bﬂmhmpodu
constyued agamst the panty preparing &, and imstead other soles of intesp ton and € Bon
shal be whilized

[1) Covnteypasts. This Ageemest may be cxconted ia Iwo of mose covmicrparts, cach of which shall
be deead an osigimal, but 2l of which Sogeibes shall constiute onc ond the same instroment.

) (9  FPropittory Informotion. Exch panly ackrowledges and sprees ot anry and i infosmation
A cwasating form the oiber’s business in any form is Confidentinl Infamation™, and each party
sprees hal & will #ot, dusing o after Biis Agreomont senaimaks, porsat the ication, wsc, Op

e |

7 Devclopes bt

-2

COX-00000087




.

P

o~
p—

/""'\‘

LU

dischosuse of mwy such Conlidential Hnmhbuypmmwhhem
pq.mmmmumkmmmuam paety in
nﬁgm»m&mwﬁ“-ﬁ&umﬂh&a’o&ﬁgﬁmmm

.»mmumukummmwnmmuam

W%whkvw’wham-wym:ﬁmhm&'ww
Mdﬁkhymwmﬁmlwmﬂimmksﬂn“
&pudm“udwqwimﬂnkmmfmmdmw.b
muw;mumdmmwmmu
mmdmmbhnmuﬁhmwﬁhmbgdmw
Mawmmunnﬁcmmkp&ww
proputy iights déssgrations that appeas e the original vessions. For he porpoocs of his Secon,
the tom "ConBidential Inforomtien” shall sot inchudec iaformation that is 3 the pubbic donuing
M'mbh@kﬂwysdkudl&w;mwu
mﬁm&whw&d&hmﬁmwyw»ww&iﬂwﬂ:ﬁuh
confidence ot the Yime of s scocipt; snd infonmation proptly obtincd hercaficr from » Sovscs
thot 35 vot wader am cbiigation of confidentiality wih sespect 1o such informotios.

Retosdings. mw.,«;nwmmmmwmm
Coxs easement vights on plats snd mops of dedicaion, by bbdieg such casemenss as
*DILASSE" areas in accnedance with the tcsms and conditipes of the CSER and How-Exclesive
License, 28 such docoments are prepared by the Master Developer.

. mﬁ:wua@),‘)(»

amwricm
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mmmkwﬁmM‘bhwww,hnmwﬁs
Proporty Access Ag ecment 23 of the date Fast wrilten sbove.

SHEA SUNBELT FLEASANT FOINT, L1C. a
Delawarc Bmicd Bobility company

By Sbunomwbt.,mhhm;
corpovation, ils Member

By: Sunbch Pleasant Polat Investoes, LL.C, 2n
Maizona Bmited Fabikity company, its Mendber

By: Senbch PP, LLLP, an Arizona fimitcd
Babilicy fmited paomership, its Manages

By: Suabelt Holdings Massgemcnd, Juc.,
an Ak orposation, ts General

Partoer

By
Cuetis E. Swith, its ChicS
Opexating Offices

6720 N. Scotulale Road

Seisc 160

Scottsdale, AZ 85253

Phone: (430)905-0770

Facsimile: {480) 905-34319

and soquised copy Yo

8800 N_ Gainey Cestes Dsive
Svire FH0

Scossdale, AZ 85258
Phone: (480) 367-7600
Facsimile: (480) 361-2843

Coacum Inc., s Dxksware cosposation,
3/b/> Cox Comsenications Phoenix

o 7}

Howasd Tiges
Vice Press Business Operations

Addrss:  20903Norih 29 Avamc
Phoesin, AZ 85027

" Phone={623) 322-7137
Facsimile (623) 3272-79)8

and soquircd copy o
3400 Lake Mearn Drive
Alanta, GA 30319
Ann: Gereral Covnse)

o i LA

Lomeen mew

41Oy e fars @@ sl raent

e
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o~

M

VISTANCIA COMMURICATIONS, L1.C., o
Asirom limited Babikty company

By: Shea Sunbelt Pleasant Point, LLC, 2 Defawase
limited Bability comnpany, its Monages

By: Shica Homes Southwest, Jnc., o9 Arizona
cosposalion, s Mosmbicy

_BF %@‘/
ST See-

By: Sunbeh Pleasant Poist Javestors, LLC., 2»
Asizona lismitcd Babikity company, its

Facsimile: (480) 905-1419

and pequised copy to

8300 N. Gainey Centes Drive
Saite 330

Scomsdale. AZ 85258
FPhone: {480) 367-7600
Forsimile: (480)361-2841

M- Co:ﬂ'ﬁxl TDewbeper Wnisiah &M%

[ T LTI T
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EXBIBIT A

Contrant Provision - Porchase and Sale Apycements with Owpess

Seiies hax exdered wto that m Propaty A Ay dated 2003 with Coxcom,
Joc., 2 Delawase corpuration d/b/a Cox Comnenications Phocaix {"Cox™), 3 trec and corvect copy of which,
Together with 2l amendmenn{s) thereto Gf asy) Mot have beea cacooted s of the dare of s Agreement (soch
Propenty Access Aps md Jment(s) bting hescinafies sefesved to 35 the “Ags € bias been provided
by Selies 3o Buyes. Buyes acknowledpes and apyees that # & an "Ownes™ 33 defined in the Agreement. Boyer
hereby agrees that dwing the dcrm of the Agreement:

[0} Buycr shall provide subsiantially the same cooporabon and coordination with Cox a5 agreed 1o by
Seller parsvant te Secion 6(3) of the Agreemesit. .

) Buaycr shall Meach and nstall for Cox, a8 Buyer™s sole ¢ost and expesse, condoit of a size 1o be

mws;c.;mmcma?m Srom the Backbone Conduil {as dehned in the .

Ap M) scpanaicly to cach Buiding {23 dcfincd in the Agroement) constrecied by

Buyes. Beilding Conduit sholl be owned aad waintained by Buyor while the Technology

Faclitics (as. defined in the Apseesnent) semase the propaty of Cox. Derng the Ferm of the

Apccmemt baween Cox sod Sclier and continving thereafies for axy sech time a5 Cox is

providing Communication Seavices (o8 deacd im the Ay %) so Owncrs, and othcr

ocoepants of the Buildings, Coz shall have 2 ght of Fivst refusal 1o wse the Bollding Conduit for
" s Technology Fachiies to provide Communicotion Sesvices.

) - Bnpswsnbwﬂhsmwmbnphnh&xahusix(ﬂmyﬁuh%com
nstastion of the Technology Facilities.

(@) Buper shotl advexise Vistancia in i ies media and print satcsials 25 2 “Cox Digital Commnity”
by inchding the Cox Digital Community Joge 1% be grovided by Cox);

() Cox shall have the prefered sight 1o provide Commanication Scrvices 1o cach Building built by
Poyes within ihe Vistascis project, which shall include the gwefescd right 10 sarket and offer
Coswnuoicalion Sexvices 10 Owners, tenans and other ocospants of the Buldings developed by
Buyer within the Vistancia projecy; .

w Bmshlpcwide.a-dpylhemupwiﬁng(i)mbyCu:o-llmmynﬁiity
diswibution Nrnches within the Propoty, which tienches shall comply with the rowic and
spetifications previded by the APS plans herefor, 2ed () the tuilding skerves from wifity
distribelion treaches 10 exch Building comtrucied by Buyer on the Propety. Is the case of
treaches within rights of way dedicared 10 City of Proria, the City of Pooria os othes applicable
govesemental euthosity, e atocss desaibed in the precefing item (3) shall apply ouly to smch
Tevhmology Facilitics o5 Cox is permined by City of Peosia, the City of Peosia or applicable
goreasmnental avthosity 10 install in such nesches:

12} Buyos shall give Cox 2 prefoscd sight to masket and offer the Commupication Services to keanis
2nd oshes occupants of the Buildings.

JAs nsed in the foregoing provision, she serm “Seller” would sefer w0 Masser Developer and she tenn “Buyer™ would
refer 10 the Owner thod puschases fiom Mastes Developer, and rbe serm “Property” wowld refer 10 the renl property
within Yiotwecka being purchosed by swch Owncr purssont to the particular purchose agreement or option
agreemont.} . .

et Wt
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(") - EXONBIT B ’ ;

. Texhuolopy Patiities i
rmmwhmwmmwsmama&auﬁmorma&
Aproement as mtachod hercto s Exhidbit B-1. M Mastes Developer’s plans change subsequent 1o execution of ihis
Agreencat ia soch 2 maswcy that Cox’s constrachion costs wonld ally & Cos mary sequive M:
Dcn)apclona&eaapihlm-m‘mum:amdluTMﬁdﬁﬁdkhe
Cox isregwired to constract the Technology Fachiics.

" Terhnolopy Facilitics skall be designed snd instalicd to meet the folfowing minmmm sequistments:

1) Network: To Be Deteamined

7) Video Sesvicess Meet o5 d industry stand: ‘hmawﬁugq-mﬂy.aﬂsignlqwiy.olmﬂogad
diginl vidco psogranmming. . .

3) Voice Sesvicess Voioe services shall be offcrtd in compliance with the ACC Standards of Sesvice, and the
CLEC Fasifl, with the Stale of Arizona.

4) DoataScivices: Cox will eaescise reasonable case 10 protect the integaity and sy of 2l ek seaffic and

pmﬂelotdahpdd.cmypﬁo-.

5 Bandwidih The aciwork will be capoble of defivery in accosdance with the Technological & Services
Saudards esiabfished vader e FOC and established franchise commitmenis. :

O -

COX-00000092
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O

EXBIBIT C
Technolopy & Sexvite Standacds

| X w&xsma:hlmmmd %0, devdop, dehver and generally
mmhwwmamwkbﬂwmgw:dﬁqml
practices and stapdards (*Techavdogy & Service Standads™)

13) Franchise o5 ficense sequisements imposed by Peosia o5 other applicable goveramental
aum’ e Federal Communications Cowunission CFCCT), the Asizona Corposabion
. Comwnission (Aﬂ?)uoﬁuwﬁo}kgomﬁalm&m

() Tasiffs on Sl with the ACC
(£) Belicore finchuding TA-NWT-DD0S09):
{9 Nosional Cable Television Associsvon; wd

) mwm .
2 Security. wmmumﬁmﬁmmnmmwmm
danptkde-uypﬁo-.

3 Service Response. Cox mast monitos o} petvwovk in accord: with applicablc
: mw.ml.mshnmmhmmnmmmnu
Franchise or ficease sequarcancats imposed by Peoria or otbes applicable governmental asutbarity, FCC,
m«mwwmwawnuwm&cn&w
quumamusﬂmmuwmmmmw
Stateament; provided that me such crodit shall be available where the outage is doe to defecs or defici

nwpm;mﬂle‘byuhuswmolammkmym”lmmnpoplymm
pre-wising or duc 1o In po cvent sholl the sexvice standards or cscdits o
Muhhﬁhi&knﬁsﬁhs@“»mkmw"ﬁmﬁm
Developes of sippificant plansed outages nndas e same conditioas ia whick Cox is masdated by Whe
Pranchise authoritics 10 potify the Franchice authositics o0 the affected costomers of sech omtages and will
advise Mastes Deviedopes of such plasned outapes po Jess ihan 24 howrs jn advance of the st vice outoge.
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( ) EXBIBYT D

“nw

~ Thwooghost fhe Texm of his Agreement, each party sholl maintaim the foliowiog fasurance coverages: -
5 sve Liokility. Co i} penesal Rability inswing sganst claims for :
bodily and pessonal ijwry, death and proptsty damage Cavscd by such pouty, its cmployces, agents of
COMIACI0Fs providing in e aggycgate 3 mivimum combincd single Bimit Gabifity protcchion of Two Millies
Dollars (32.000,000) pes ecoavsence.
2 Wekas Compersation Worktrs' Compensaion i o the Y =

$he Jams of the Sbie of Arizoma. Sech insurasce shall snclede 3 waiver of subeogalion cndossement i
favor of e othes posty.

Zred

3 Avtomotile L ibility  Avtometile insorance on ol vehicles owned s oporated by party which e
vecd in any way to fulfill it cbligations wndes ibis Apy Such shall provide a mink
coverage 3movns of 31,000,000 combincd singlc limit for bodily injury and propesly damage.

4. Geressl Provisions. Sochi € coverage shab) be maiataiocd ender onc 0 mote policies of
i from a recogriecd 3 compony guatificd 10 00 business within the Franchisc Area and
Mgam'smhgdmlmhnhﬂaﬁmcﬂsindoﬂkslhnmEacbpanyshlﬁ'nish
evidence of inswance satisfactony 10 the other prior 10 the date of this Agreement and thereafic a4 Jeast ka
§30) doys psior 1o the cxpiration of amy 3 ived to be moinbined hescendcr, thal

O

. COX-00000094

l ge sequised b ’—isi-lotcembg!in‘?um;f!i:Aym




EXHIBIT C




BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition for relief from carrier-of-last- | DOCKET NO. 060822-TL

resort (COLR) obligations pursuant to Florida | ORDER NO. PSC-07-0862-FOF-TL
Statutes 364.025(6)(d) for two private | ISSUED: October 26, 2007
subdivisions in Nocatee development, by

BellSouth Telecommunications, Inc.

The following Commissioners participated in the disposition of this matter:

LISA POLAK EDGAR, Chairman
MATTHEW M. CARTER I
KATRINA J. McMURRIAN

NANCY ARGENZIANO
NATHAN A. SKOP

ORDER GRANTING PETITION FOR RELIEF
FROM CARRIER-OF-LAST-RESORT OBLIGATION

BY THE COMMISSION:

BACKGROUND

On December 22, 2006, BellSouth Telecommunications, Inc. d/b/a AT&T of the
Southeast d/b/a AT&T Florida (AT&T) petitioned for relief from its carrier-of-last-resort
(COLR) obligation to provide service at Coastal Oaks, Riverwood, and any other private
communities in the development known as Nocatee. Nocatee is a 15,000 acre mixed-use
development that spans the southeastern corner of Duval County and the northeast portion of St.
Johns County, which will be developed over the next 20 to 25 years. It includes public and
private communities. The two above-named private communities will consist of an estimated
1,919 single-family homes, although the initial building phase will consist of a total of 488
homes.

AT&T is seeking a waiver of its COLR obligation pursuant to Section 364.025(6)(d),
Florida Statutes, which states:

A local exchange telecommunications company that is not automatically relieved
of its carrier-of-last-resort obligation pursuant to subparagraphs (b)1.-4. may seek
a waiver of its carrier-of-last-resort obligation from the commission for good
cause shown based on the facts and circumstances of provision of service to the
multitenant business or residential property. Upon petition for such relief, notice
shall be given by the company at the same time to the relevant building owner or
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developer. The commission shall have 90 days to act on the petition. The
commission shall implement this paragraph through rulemaking.

We denied AT&T’s petition using our proposed agency action process, by Order No.
PSC-07-0296-PAA-TL, issued April 6, 2007. Because AT&T petitioned for a Section 120.57,
Florida Statutes, hearing, we set this matter for an evidentiary proceeding on July 24, 2007.

We took evidence on two issues. The first issue is whether AT&T has demonstrated
good cause to be relieved from its COLR obligation to provide voice service to the residents in
the private subdivisions in the Nocatee development pursuant to Section 364.025(6)(d), Florida
Statutes. The second issue is whether the developer must pay financial consideration to AT&T
prior to AT&T installing its network facilities, pursuant to Rule 25-4.067, Florida Administrative
Code (F.A.C.), and AT&T’s tariffs, and if so, what amount is payable from Nocatee to AT&T.
We have jurisdiction pursuant to Section 364.01 and 364.025, Florida Statutes.

LEGAL FRAMEWORK

Section 364.025(6)(d), Florida Statutes, provides in pertinent part that “a local exchange
telecommunications company that is not automatically relieved of its carrier-of-last-resort
obligation pursuant to subparagraphs (b)1.-4. may seek a waiver of its carrier-of-last-resort
obligation from the commission for good cause shown based on the facts and circumstances of
provision of service to the multitenant business or residential property.” The statute does not
define “good cause.” As reflected in the parties’ briefs, “good cause” is typically defined as
“legally sufficient ground or reason.” Black’s Law Dictionary (8" ed. 2004). In this case, “good
cause” means legally sufficient ground or reason to conclude that a waiver of a local exchange
company’s (LEC’s) COLR obligation is in the public interest in keeping with the legislative
intent generally reflected throughout Chapter 364, Florida Statutes, and specifically, Section
364.025(6), Florida Statutes.

Ultimately, Section 364.025(6)(d), Florida Statutes, grants to the Commission the
discretion to determine whether approving a petition for waiver of COLR obligations would best
serve the public interest in light of the legislative intent of our enabling statute.

DISCUSSION

AT&T argues that it has shown good cause for COLR relief under the circumstances it
faces in this case. AT&T contends that good cause for COLR relief exists when: (1) a developer
has entered into an exclusive or near exclusive agreement for video and data services with an
alternative provider; (2) a developer expressly or effectively restricts the local exchange
company (LEC) to providing voice service only; (3) providers other than the LEC will be or will
have the capability of providing voice or voice replacement service to residents; and (4) the
provision of voice service by the LEC is uneconomic.

Nocatee argues that Section 364.025(6), Florida Statutes, reflects the continuing
Jegislative intent to preserve to the extent practical, the provision of universal voice service at
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reasonable rates to consumers, by a carrier that has the statutory obligation to serve. Moreover,
Nocatee asserts that, “for purposes of carrier-of-last-resort relief, the term ‘service’ means only
voice or voice replacement services, which by definition would exclude video and broadband.”
Nocatee contends that the “language of the statute gives no indication that services beyond voice
telephone service are to be considered when determining if the ‘good cause’ standard has been
met.”

We disagree that the statute must be read as narrowly as Nocatee suggests. We also do
not agree that AT&T’s four contentions necessarily define the meaning of good cause, nor do we
adopt those contentions as our test for good cause pursuant to Section 364.025(6)(d), Florida
Statutes. However, we find here a number of facts and circumstances worthy of consideration in
determining whether good cause exists to grant AT&T relief from its COLR obligation. We
have thoroughly reviewed the evidentiary record and the arguments of the parties and following
are those facts that we consider significant within the context of the totality of the facts and
circumstances attendant to this case.'

Based on the record, we conclude that Nocatee entered into an agreement with Comcast
Corporation (Comcast) that effectively makes Comcast the exclusive provider for cable video
and data services in the private subdivisions. Although Nocatee denies that the agreement with
Comcast is exclusive, we find that Nocatee has entered into a compensation agreement with
Comcast wherein Comecast will provide Nocatee with financial consideration in exchange for
Nocatee restricting other providers, such as AT&T, from providing cable/video and data services
in the private subdivisions. Nocatee will receive a percentage of Comcast’s recurring revenue
from the provision of voice, data, and video services. If Nocatee allows AT&T to provide video
and data services over its network, Comcast has the option to terminate the agreement and the
financial consideration that will be paid to Nocatee.

Nocatee is not willing to forego the financial compensation it will receive from Comcast
in return for allowing AT&T to provide video and data services in the private subdivisions. In
his deposition, Nocatee president, Richard T. Ray, stated, “As long as the agreement that we
have right now with Comcast is active, then AT&T will be restricted from providing data and
video services. I can’t speak to what might happen in the future.” Under the contract, Comcast
will, in effect, be the only provider for wired cable and data services in the private subdivisions.
In addition, Nocatee has effectively restricted AT&T to providing only voice service in the two
private subdivisions by means of a proposed voice-only easement. The easement demonstrates,
and Nocatee admits, that the rights granted to AT&T specifically exclude delivery of
internet/data services, video/television services, or telecommunications services other than voice
service at this time.

! We emphasize that while we consider the facts identified in our specific findings and holdings in the body of
this order to be significant in our determination of good cause, they are significant within the context of the totality
of the facts and circumstances of this specific case. These same facts, if found in future cases may or may not carry
the same significance, depending on the totality of the circumstances attendant to each individual future case.
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There are alternative service providers, other than AT&T, available to the residents of
Nocatee. These service providers will have the capability of providing voice or voice
replacement service, such as Voice over Internet Protocol (VoIP), to the residents. Nocatee
admits that Comcast will be installing its own network to provide voice, data, and video services
within the private subdivisions and admits that Comcast has a VoIP service that Comcast intends
to offer. Also, Comcast’s price list for Jacksonville, Orange Park, Fleming Island, and St. John’s
County includes Comcast Digital Voice Service. Additionally, AT&T Witness Elizabeth
Shiroishi testified that so long as a resident has a broadband connection, he or she could have
access to over-the-top VolP service providers such as Vonage, Skype, or AT&T (CallVantage).
Further, it is undisputed that residents will have access to wireless service within the Nocatee
area.

Another factor we considered is whether the provision of voice service is uneconomic.
AT&T estimated that it would cost at least $1.8 million, including overhead expense, to deploy
its facilities in Nocatee. It is our practice to accept cost estimates, and AT&T’s estimate appears
to be reasonable. Nocatee asserted that it will not make any financial contribution to offset
AT&T’s cost to deploy its network. Thus, AT&T would be responsible for the full cost of the
facilities.

In addition, we heard testimony about AT&T’s potential revenue stream. Although not
dispositive, if in five years the amount of exchange revenues collected do not equal or exceed the
costs of AT&T’s network deployment, then a reasonable argument can be made that the
investment might be uneconomic.

AT&T expects to see a take rate of 20% or less, which seems to be a reasonable estimate.
AT&T bases this estimate in part on its experience with its known take rate in Avalon, Phase I,
another COLR case in which AT&T is the petitioner.2 The developments in Nocatee and
Avalon, Phase I, share sufficient similarities for the experience in Avalon, Phase I, to serve as a
suitable foundation for AT&T’s estimated take rate in the two Nocatee private subdivisions.

AT&T’s estimated average revenue per unit, which is confidential, is also reasonable.
Based on this estimated average revenue per unit and the take rate of 20%, AT&T projects that it
would need to produce 2.5 times the projected revenues to recover the cost of its initial
investment in five years. Based on these estimates, AT&T would not recover its initial
investment for approximately 12 'z years or more.

2 Docket No. 070126-TL — Petition for Relief from carrier-of-last-resort obligation pursuant to Section
364.025(6)(d), Florida Statutes, for Villages of Avalon, Phase II, in Hernando County, by BellSouth
Communications, Inc. d/b/a AT&T Florida.
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DECISION

Based on a thorough review of the totality of the facts and circumstances presented in this
proceeding and strictly limited to the specific fact pattern presented in this proceeding, we find
that AT&T has demonstrated good cause for waiver of its COLR obligation in the private
subdivisions of the Nocatee development. We find that if in the future the Commission finds
that material changes in the facts and circumstances have occurred such that the waiver is not in
the public interest, the Commission may reinstate AT&T’s carrier-of-last-resort obligation.

Our decision here is not dispositive of future petitions by companies that come before us
seeking a waiver of their COLR obligation. When considering whether there is good cause to
waive a local exchange telecommunications company’s COLR obligation, we shall look at each
set of facts and circumstances on a case-by-case basis.

We further find that our decision to grant AT&T’s petition for waiver of its COLR
obligation renders moot any issue regarding whether AT&T may impose charges on the
developer, Nocatee, as a condition of installing facilities.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that BellSouth
Telecommunications, Inc. d/b/a AT&T of the Southeast d/b/a AT&T Florida’s petition for
waiver of its carrier-of-last-resort obligation in two private subdivisions in Nocatee development
is hereby granted. It is further

ORDERED that any issue regarding whether AT&T Florida may impose charges on the
developer, Nocatee, as a condition of installing facilities, is hereby rendered moot by our
decision to grant the waiver. It is further

ORDERED that this docket shall be closed.
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By ORDER of the Florida Public Service Commission this 26th day of October, 2007.

/s/ Ann Cole
ANN COLE
Commission Clerk

This is an electronic transmission. A copy of the original
signature is available from the Commission's website,
www.floridapsc.com, or by faxing a request to the Office of
Commission Clerk at 1-850-413-7118.

(SEAL)

HFM

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section 120.569(1), Florida
Statutes, to notify parties of any administrative hearing or judicial review of Commission orders
that is available under Sections 120.57 or 120.68, Florida Statutes, as well as the procedures and
time limits that apply. This notice should not be construed to mean all requests for an
administrative hearing or judicial review will be granted or result in the relief sought.

Any party adversely affected by the Commission's final action in this matter may request:
1) reconsideration of the decision by filing a motion for reconsideration with the Office of
Commission Clerk, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399-0850, within
fifteen (15) days of the issuance of this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code; or 2) judicial review by the Florida Supreme Court in the case of an
electric, gas or telephone utility or the First District Court of Appeal in the case of a water and/or
wastewater utility by filing a notice of appeal with the Office of Commission Clerk, and filing a
copy of the notice of appeal and the filing fee with the appropriate court. This filing must be
completed within thirty (30) days after the issuance of this order, pursuant to Rule 9.110, Florida
Rules of Appellate Procedure. The notice of appeal must be in the form specified in Rule
9.900(a), Florida Rules of Appellate Procedure.
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A.CA.§ 23-17-105

West's Arkansas Code Annotated Currentness
Title 23. Public Utilities and Regulated Industries
Subtitle 1. Public Utilities and Carriers (Chapters 1 to 29) (Refs & Annos)
& Chapter 17, Telephone and Telegraph Companies (Refs & Annos)
"& Subchapter 1. General Provisions (Refs & Annos)

=+ § 23-17-105. Exclusion
No telegraph or telephone corporation organized by virtue of the laws of this state or doing business in this state by
virtue of the laws of any other state, or of the United States, shall have the power to contract with the owners of
lands or the right in lands, or with any person or corporation, for the rights to erect, operate, or maintain telegraph,
telephone, or other lines or works for the speedy transmission of intelligence over his or her or its lands, privileges,
rights, or easements to the exclusion of other persons or corporations authorized to erect and operate lines and works
for speedy transmission of intelligence.
Acts of 1885, Act 107, § 4, p. 176.
Formerly C. & M. Dig., § 10241; Pope's Dig., § 14250; A.S.A. 1947, § 73-1805.
LIBRARY REFERENCES

Telecommunications €~267.

Westlaw Key Number Search: 372k267.

C.J.S. Telegraphs, Telephones, Radio, and Television § § 31 to 32.
A.C.A. § 23-17-105, AR ST § 23-17-105
Current through end of 2006 legislation, including changes made by
Arkansas Code Revision Commission as a result of 2006 1st Extra.
Sess. and Gen. Election held on November 7, 2006.

Copyright © 2007 Thomson/West

END OF DOCUMENT
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California Public Utilities Code Section
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On or after January 1, 2000, a public utility may not enter into any exclusive access
agreement with the owner or lessor of, or a person controlling or managing, a property
or premises served by the public utility, or commit or permit any other act, that would
limit the right of any other public utility to provide service to a tenant or other occupant of
the property or premises.
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C.G.S.A. § 16-247¢

>

Connecticut General Statutes Annotated Currentness
Title 16. Public Service Companies (Refs & Annos)
@ Chapter 283. Department of Public Utility Control: Telegraph, Telephone, [lluminating, Power and Water
Companies (Refs & Annos)

= § 16-247¢. Provision of intrastate telecommunications services. Civil penalty. Competition

(a) No person shall provide intrastate telecommunications services, except for private telecommunications service,
commercial mobile telecommunications service to the extent regulated by the federal government and any service
authorized under section 16-250a or a joint or shared user tariff approved by the Department of Public Utility
Control, unless the person (1) offered, promoted and provided intrastate telecommunications services on or before
January 1, 1984, pursuant to a special charter or certificate of public convenience and necessity or (2) is certified to
provide intrastate telecommunications services by the Department of Public Utility Control pursuant to sections 16-
247fto 16-247h, inclusive.

(b) Each provider of intrastate telecommunications services, as defined in subsection (a) of this section, or any
officer, agent or employee thereof, which the department finds has failed to obey or comply with any applicable
order made or regulation adopted by the department pursuant to this section shall be fined, by order of the
department, not more than ten thousand dollars for each offense. Each distinct violation of any provision of this
section or any such order or regulation shall be a separate offense and, in the case of a continued violation, each day
thereof shall be deemed a separate offense. The department shall impose any such civil penalty in accordance with
the procedure established in section 16-41.

(¢) The department shall not prohibit or restrict the competitive provision of intrastate telecommunications services
offered by a certified telecommunications provider unless the department finds that the competitive provision of a
telecommunications service would be contrary to the goals set forth in section 16-247a, or would not be in
accordance with the provisions of sectipn 16-247a or 16-247b, this section, sections 16-247e to 16-247h, inclusive,
or section 16-247k.

CREDIT(S)

(1985, P.A. 85-187, § 3, eff. May 23, 1985; 1987, P.A. 87-415, § § 1, 2, eff. June 26, 1987; 1990, P.A. 90-221, §
8. June 12, 1990; 1993, P.A, 93-330, § 3. eff. July 2, 1993; 1994. P.A. 94-83. § 4. eft. July 1, 1994; 1999, P.A,
99-222. § 9, eff. June 29, 1999.)

HISTORICAL AND STATUTORY NOTES

1998 Main Volume

Codification

Section heading was changed to conform to Gen.St., Rev. to 1989.

Gen.St., Rev. to 1995, changed the section heading from "Provision of intrastate interexchange telecommunications
service. Compensation for and blocking of unauthorized calls. Civil penalty" to "Provision of intrastate
telecommunications services. Civil penalty. Competition”.

CROSS REFERENCES

Filing of emergency plans by public service companies, telecommunication companies and municipal

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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utilities, see C.G.S.A. § 16-32¢.

State-wide telecommunications coverage plan, consistency with this section required, see C.G.S.A. § 16-
S0¢e.

UNITED STATES CODE ANNOTATED

Federal Communications Commission regulation of interstate wire and radio communication, see 47 U.S.C.A. §
151 et seq.

C.G.S.A. § 16-247c,CTST § 16-247¢

Current through Gen.St., Rev. to 01-01-2007.

Copr © 2007 Thomson/West

END OF DOCUMENT
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C.G.S.A. § 16-2471

>

Connecticut General Statutes Annotated Currentness
Title 16. Public Service Companies (Refs & Annos)
N Chapter 283. Department of Public Utility Control: Telegraph, Telephone, Illuminating, Power and Water

Companies (Refs & Annos)

= § 16-2471. Access by certified telecommunications providers to occupied buildings: Service, wiring,
compensation, regulations, civil penalty

(a) As used in this section, "occupied building" means a building or a part of a building which is rented, leased,
hired out, arranged or designed to be occupied, or is occupied (1) as the home or residence of three or more families
living independently of each other, (2) as the place of business of three or more persons, firms or corporations
conducting business independently of each other, or (3) by any combination of such families and such persons, firms
or corporations totaling three or more, and includes trailer parks, mobile manufactured home parks, nursing homes,
hospitals and condominium associations.

(b) No owner of an occupied building shall demand or accept payment, in any form, except as provided in
subsection (f) of this section, in exchange for permitting a certified telecommunications provider on or within his
property or premises, or discriminate in rental charges or the provision of service between tenants who receive such
service and those who do not, or those who receive such service from different certified telecommunications
providers, provided such owner shall not be required to bear any cost for the installation or provision of such
service.

(c) An owner of an occupied building shall permit wiring to provide telecommunications service by a certified
telecommunications provider in such building provided: (1) A tenant of such building requests services from that
certified telecommunications provider; (2) the entire cost of such wiring is assumed by that certified
telecommunications provider; (3) the certified telecommunications provider indemnifies and holds harmless the
owner for any damages caused by such wiring; and (4) the certified telecommunications provider complies with all
regulations of the Department of Public Utility Control pertaining to such wiring. The department shail adopt
regulations, in accordance with the provisions of chapter 54, [FN1] which shall set forth terms which may be
included, and terms which shall not be included, in any contract to be entered into by an owner of an occupied
building and a certified telecommunications provider concerning such wiring. No certified telecommunications
provider shall present to an owner of an occupied building for review or for signature such a contract which contains
a term prohibited from inclusion in such a contract by regulations adopted hereunder. The owner of an occupied
building may require such wiring to be installed when the owner is present and may approve or deny the location at
which such wiring enters such building.

(d) Prior to completion of construction of an occupied building, an owner of such a building in the process of
construction shall permit prewiring to provide telecommunications services in such building provided: (1) The
certified telecommunications provider complies with all the provisions of subdivisions (2), (3) and (4) of subsection
(c) of this section and subsection (f) of this section; and (2) all wiring other than that to be directly connected to the
equipment of a telecommunications service customer shall be concealed within the walls of such building.

(e) No certified telecommunications provider may enter into any agreement with the owner or lessee of, or person
controlling or managing, an occupied building serviced by such provider, or commit or permit any act, that would
have the effect, directly or indirectly, of diminishing or interfering with existing rights of any tenant or other
occupant of such building to use or avail himself of the services of other certified telecommunications providers.

(f) The department shall adopt regulations in accordance with the provisions of chapter 54 authorizing certified
telecommunications providers, upon application by the owner of an occupied building and approval by the
department, to reasonably compensate the owner for any taking of property associated with the installation of wiring

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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and ancillary facilities for the provision of telecommunications service. The regulations may include, without
limitation:

(1) Establishment of a procedure under which owners may petition the department for additional compensation;

(2) Authorization for owners and certified telecommunications providers to negotiate settlement agreements
regarding the amount of such compensation, which agreements shall be subject to the department's approval;

(3) Establishment of criteria for determining any additional compensation that may be due;
(4) Establishment of a schedule or schedules of such compensation under specified circumstances; and
(5) Establishment of application fees, or a schedule of fees, for applications under this subsection.

(g) Nothing in subsection (f) of this section shall preclude a certified telecommunications provider from installing
telecommunications equipment or facilities in an occupied building prior to the department's determination of
reasonable compensation.

(h) Any determination by the department under subsection (f) regarding the amount of compensation to which an
owner is entitled or approval of a settlement agreement may be appealed by an aggrieved party in accordance with
the provisions of section 4-183.

(i) Any person which the Department of Public Utility Control determines, after notice and opportunity for a hearing
as provided in section 16-41, has failed to comply with any provision of subsections (b) to (e), inclusive, of this
section shall pay to the state a civil penalty of not more than one thousand dollars for each day following the
issuance of a final order by the department pursuant to section 16-41 that the person fails to comply with said
subsections.

CREDIT(S)

(1994, P.A. 94-106, § 1; 1999, P.A. 99-286. § 2, eff. July 19, 1999.)

[EN1] C.G.S.A. § 4-166 et seq.

HISTORICAL AND STATUTORY NOTES

2007 Electronic Pocket Part Update

Codification

Section heading was changed to conform to Gen.St., Rev. to 2001.
CROSS REFERENCES

State-wide telecommunications coverage plan, consistency with this section required, see C.G.S.A. § 16-
30ee.

ADMINISTRATIVE CODE REFERENCES

Telecommunications regulations, see Regs. Conn. State Agencies, § 16-247¢-6.
NOTES OF DECISIONS

Compensation 1
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1. Compensation

Until the Department of Utility Control adopts regulations implementing a compensation mechanism for the taking
of the building owner's property, the mandated access requirements of § 16-2471 cannot be enforced. Op.Atty.Gen.
No. 95-009 (March 3, 1995), 1995 WL 774638.

C.G.S.A.§ 16247, CT ST § 16-2471

Current through Gen.St., Rev. to 01-01-2007.

Copr © 2007 Thomson/West

END OF DOCUMENT
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Effective: June 7, 2006

West's Florida Statutes Annotated Currentness
Title XX VII. Railroads and Other Regulated Utilities (Chapters 350-368)
~@ Chapter 364. Telecommunications Companies (Refs & Annos)
& Part 1. General Provisions
=>364.025. Universal service

(1) For the purposes of this section, the term “universal service” means an evolving level of access to
telecommunications services that, taking into account advances in technologies, services, and market demand for
essential services, the commission determines should be provided at just, reasonable, and affordable rates to
customers, including those in rural, economically disadvantaged, and high-cost areas. It is the intent of the
Legislature that universal service objectives be maintained after the local exchange market is opened to
competitively provided services. It is also the intent of the Legislature that during this transition period the
ubiquitous nature of the local exchange telecommunications companies be used to satisfy these objectives. Until
January 1, 2009, each local exchange telecommunications company shall be required to furnish basic local exchange
telecommunications service within a reasonable time period to any person requesting such service within the
company's service territory.

(2) The Legislature finds that each telecommunications company should contribute its fair share to the support of the
universal service objectives and carrier-of-last-resort obligations. For a transitional period not to exceed January 1,
2009, the interim mechanism for maintaining universal service objectives and funding carrier-of-last-resort
obligations shall be established by the commission, pending the implementation of a permanent mechanism. The
interim mechanism shall be applied in a manner that ensures that each competitive local exchange
telecommunications company contributes its fair share to the support of universal service and carrier-of-last-resort
obligations. The interim mechanism applied to each competitive local exchange telecommunications company shall
reflect a fair share of the local exchange telecommunications company's recovery of investments made in fulfilling
its carrier-of-last-resort obligations, and the maintenance of universal service objectives. The commission shall
ensure that the interim mechanism does not impede the development of residential consumer choice or create an
unreasonable barrier to competition. In reaching its determination, the commission shall not inquire into or consider
any factor that is inconsistent with s. 364.051(1)(c). The costs and expenses of any government program or project
required in part 1T of this chapter shall not be recovered under this section.

(3) If any party, prior to January 1, 2009, believes that circumstances have changed substantially to warrant a change
in the interim mechanism, that party may petition the commission for a change, but the commission shall grant such
petition only after an opportunity for a hearing and a compelling showing of changed circumstances, including that
the provider's customer population includes as many residential as business customers. The commission shall act on
any such petition within 120 days.

(4)(a) Prior to January 1, 2009, the Legislature shall establish a permanent universal service mechanism upon the
effective date of which any interim recovery mechanism for universal service objectives or carrier-of-last-resort
obligations imposed on competitive local exchange telecommunications companies shall terminate.
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(b) To assist the Legislature in establishing a permanent universal service mechanism, the commission, by February
15, 1999, shall determine and report to the President of the Senate and the Speaker of the House of Representatives
the total forward-looking cost, based upon the most recent commercially available technology and equipment and
generally accepted design and placement principles, of providing basic local telecommunications service on a basis
no greater than a wire center basis using a cost proxy model to be selected by the commission after notice and
opportunity for hearing.

(¢) In determining the cost of providing basic local telecommunications service for small local exchange
telecommunications companies, which serve less than 100,000 access lines, the commission shall not be required to
use the cost proxy model selected pursuant to paragraph (b) until a mechanism is implemented by the Federal
Government for small companies, but no sooner than January 1, 2001. The commission shall calculate a small local
exchange telecommunications company's cost of providing basic local telecommunications services based on one of
the following options:

1. A different proxy model; or

2. A fully distributed allocation of embedded costs, identifying high-cost areas within the local exchange area the
company serves and including all embedded investments and expenses incurred by the company in the provision of
universal service. Such calculations may be made using fully distributed costs consistent with 47 C.F.R. parts 32, 36,
and 64. The geographic basis for the calculations shall be no smaller than a census block group.

(5) After January 1, 2001, a competitive local exchange telecommunications company may petition the commission
to become the universal service provider and carrier of last resort in areas requested to be served by that competitive
local exchange telecommunications company. Upon petition of a competitive local exchange telecommunications
company, the commission shall have 120 days to vote on granting in whole or in part or denying the petition of the
competitive local exchange company. The commission may establish the competitive local exchange
telecommunications company as the universal service provider and carrier of last resort, provided that the
commission first determines that the competitive local exchange telecommunications company will provide high-
quality, reliable service. In the order establishing the competitive local exchange telecommunications company as
the universal service provider and carrier of last resort, the commission shall set the period of time in which such
company must meet those objectives and obligations.

(6)(a) For purposes of this subsection:

1. “Owner or developer” means the owner or developer of a multitenant business or residential property, any
condominium association or homeowners' association thereof, or any other person or entity having ownership in or
control over the property.

2. “Communications service provider” means any person or entity providing communications services, any person
or entity allowing another person or entity to use its communications facilities to provide communications services,
or any person or entity securing rights to select communications service providers for a property owner or developer.

3. “Communications service” means voice service or voice replacement service through the use of any technology.

(b) A local exchange telecommunications company obligated by this section to serve as the carrier of last resort is
not obligated to provide basic local telecommunications service to any customers in a multitenant business or
residential property, including, but not limited to, apartments, condominiums, subdivisions, office buildings, or
office parks, when the owner or developer thereof:

1. Permits only one communications service provider to install its communications service-related facilities or
equipment, to the exclusion of the local exchange telecommunications company, during the construction phase of
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the property;

2. Accepts or agrees to accept incentives or rewards from a communications service provider that are contingent
upon the provision of any or all communications services by one or more communications service providers to the
exclusion of the local exchange telecommunications company;

3. Collects from the occupants or residents of the property charges for the provision of any communications service,
provided by a communications service provider other than the local exchange telecommunications company, to the
occupants or residents in any manner, including, but not limited to, collection through rent, fees, or dues; or

4. Enters into an agreement with the communications service provider which grants incentives or rewards to such
owner or developer contingent upon restriction or limitation of the local exchange telecommunications company's
access to the property.

(c) The local exchange telecommunications company relieved of its carrier-of-last-resort obligation to provide basic
local telecommunications service to the occupants or residents of a multitenant business or residential property
pursuant to paragraph (b) shall notify the commission of that fact in a timely manner.

(d) A local exchange telecommunications company that is not automatically relieved of its carrier-of-last-resort
obligation pursuant to subparagraphs (b)1.-4. may seck a waiver of its carrier-of-last-resort obligation from the
commission for good cause shown based on the facts and circumstances of provision of service to the multitenant
business or residential property. Upon petition for such relief, notice shall be given by the company at the same time
to the relevant building owner or developer. The commission shall have 90 days to act on the petition. The
commission shall implement this paragraph through rulemaking.

(e) If all conditions described in subparagraphs (b)1.-4. cease to exist at a property, the owner or developer requests
in writing that the local exchange telecommunications company make service available to customers at the property
and confirms in writing that all conditions described in subparagraphs (b)1.-4. have ceased to exist at the property,
and the owner or developer has not arranged and does not intend to arrange with another communications service
provider to make communications service available to customers at the property, the carrier-of-last-resort obligation
under this section shall again apply to the local exchange telecommunications company at the property; however, the
local exchange telecommunications company may require that the owner or developer pay to the company in
advance a reasonable fee to recover costs that exceed the costs that would have been incurred to construct or acquire
facilities to serve customers at the property initially, and the company shall have a reasonable period of time
following the request from the owner or developer to make arrangements for service availability. If any conditions
described in subparagraphs (b)1.-4. again exist at the property, paragraph (b) shall again apply.

(f) This subsection does not affect the limitations on the jurisdiction of the commission imposed by s. 364.011 or s,
364.013.

CREDIT(S)

Added by Laws 1995, ¢. 95-403, § 7, eff. Jan. 1, 1996. Amended by Laws 1997, c. 97-100, § 18, eff. July 1, 1997;
Laws 1998, ¢. 98-277. § 1. eff. May 28. 1998; Laws 1999, ¢. 99-354, § 1, eff. June 11, 1999; Laws 2000, ¢. 2000-
289. § 1. eff. June 14, 2000; Laws 2000, ¢. 2000-334, § 2, eff. June 20, 2000; Laws 2003, c. 2003-32. § 4, eff. May
23.2003; Laws 2006, c. 2006-80, § 2, eff. June 7, 2006.

LIBRARY REFERENCES

1998 Main Volume
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Telecommunications€— 267.
Westlaw Topic No. 372.
C.J.S. Telegraphs, Telephones, Radio, and Television § 267.

RESEARCH REFERENCES

Encyclopedias

Universal Service, FL Jur. 2d Telecommunications § 13.
NOTES OF DECISIONS
Operator costs 1
1. Operator costs
Incumbent local exchange carrier (ILEC) which was statutorily precluded from offering local service without
operators to consumers was not required to eliminate its cost of operator services from wholesale rate it charged

competitor local exchange carrier (CLEC), which sought to obtain local service from ILEC for resale but wanted to
provide its own operator services. AT&T Communications of Southern States, Inc. v. BellSouth

Telecommunications, Inc., C.A.11 (F1a.)2001, 268 F.3d 1294. Telecommunications &€= 866

West's F. S. A. § 364.025, FL ST § 364.025
Current through Chapter 339 and S.J.R. 2D (End) of the 2007 Special D Session of the Twentieth Legislature

(C) 2007 Thomson/West
END OF DOCUMENT
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West's Annotated Indiana Code Currentness
Title 8. Utilities and Transportation

“E Article 1. Utilities Generally (Refs & Annos)
= Chapter 32.6. Access to Real Property by Communications Service Providers

8-1-32.6-1 ""Commission'' defined

Sec. 1. As used in this chapter, "commission" refers to the Indiana utility regulatory commission created by [C 8-1-
1-2.

8-1-32.6-2 '""Communication service' defined

Sec. 2. (a) As used in this chapter, "communications service" refers to any of the following:

(1) Telecommunications service (as defined in 47 U.S.C. 153(46)).

(2) Information service (as defined in 47 1J.S.C. 153(20)).

(b) The term includes:
(1) video service (as defined in IC 8-1-34-14);
(2) broadband service;
(3) advanced services (as defined in 47 CFR 51.5); and
(4) Internet Protocol enabled services;

however classified by the Federal Communications Commission.

8-1-32.6-3 "Communications service provider'' defined

Sec. 3. As used in this chapter, "communications service provider" means a person or an entity, or an affiliate (as
defined in 1C 8-1-34-1) of a person or an entity, that offers communications service to customers in Indiana, without
regard to the technology or medium used by the person or entity to provide the communications service. The term
includes a provider of commercial mobile service (as defined in 47 U.S8.C. 332).

8-1-32.6-4 ""Multitenant real estate' defined

Sec. 4. As used in this chapter, "multitenant real estate” means any:
(1) geographic area;
(2) building; or
(3) group of buildings;

containing more than one (1) unit for business purposes. The term includes office buildings and office parks. The

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.




Page 2

term does not include apartment buildings, condominiums, or subdivisions.

8-1-32.6-5 "Person" defined

Sec. 5. As used in this chapter, "person” means an individual, a corporation, a limited liability company, a
partnership, an unincorporated association, or a governmental entity.

8-1-32.6-6 "Provider of last resort" defined

Sec. 6. As used in this chapter, "provider of last resort” has the meaning set forth in [C 8-1-32.4-9.

8-1-32.6-7 Prohibited contracts, agreements, or arrangements; violations and civil penalties; appeal from
commission determination

Sec. 7. (a) After March 27, 2006, a communications service provider shall not enter into any contract, agreement, or
other arrangement that does any of the following:

(1) Requires any person to restrict or limit:

(A) the ability of another communications service provider to obtain easements or rights-of-way for the
installation of facilities or equipment used to provide communications service to Indiana customers; or

(B) access to real property by another communications service provider.

(2) Offers or grants incentives or rewards to an owner of real property if the incentives or rewards are contingent
upon the property owner's agreement to restrict or limit:

(A) the ability of another communications service provider to obtain easements or rights-of-way for the

installation of facilities or equipment used to provide communications service on the property; or

(B) access to the owner's real property by another communications service provider.
A contract, an agreement, or any other arrangement that violates this section is void if the contract, agreement, or
arrangement is entered into after March 27, 2006. However, a contract, an agreement, or any other arrangement that

| otherwise violates this section remains in effect until such time as it would normally terminate or expire if the

contract, agreement, or arrangement is entered into before March 28, 2006.
(b) This section does not prohibit a communications service provider and a subscriber from entering into any lawful
contract, agreement, or other arrangement concerning the communications service offered by the communications
service provider to the subscriber.

(c) Upon:

(1) a complaint filed by:

(A) another communications service provider;
(B) a subscriber or potential subscriber of communications service;

(C) the utility consumer counselor; or
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(D) any class satisfying the standing requirements of IC 8-1-2-54; or
(2) the commission's own motion;
the commission may investigate whether a communications service provider has violated this section. If, after
notice and an opportunity for hearing, the commission determines that the communications service provider has
violated this section, the commission may issue an order imposing a civil penalty of not more than five hundred
dollars ($500) for each violation. For purposes of this subsection, each day that a contract, an agreement, or an

arrangement prohibited by this section remains in effect constitutes a separate violation.

(d) The attorney general may bring an action in the name of the state to enforce an order of the commission under
subsection (c), including the collection of an unpaid civil penalty imposed by the commission.

(e) Civil penalties collected under this section shall be deposited in the state general fund.

(f) A determination by the commission under this section is subject to appeal under IC 8-1-3.

8-1-32.6-8 Provision of services to occupants of multitenant real estate

Sec. 8. (a) Notwithstanding IC 8-1-32.4-14, the commission may not require a communications service provider,
including a provider of last resort, to provide any communications service to the occupants of multitenant real estate
if the owner, operator, or developer of the multitenant real estate does any of the following to the benefit of another
communications service provider:

(1) Permits only one (1) communications service provider to install the provider's facilities or equipment during
the construction or development phase of the multitenant real estate.

(2) Accepts or agrees to accept incentives or rewards that:

(A) are offered by a communications service provider to the owner, operator, developer, or occupants of the
multitenant real estate; and

(B) are contingent upon the provision of communications service by that provider to the occupants of the
multitenant real estate, to the exclusion of any services provided by other communications service providers.

(3) Collects from the occupants of the multitenant real estate any charges for the provision of communications
service to the occupants, including charges collected through rent, fees, or dues.

(4) Enters into an agreement with a communications service provider that is prohibited by section 7 of this
chapter.

(b) This subsection applies to a communications service provider that is relieved under subsection (a) of an
obligation to provide communications service to the occupants of multitenant real estate. This section does not
prohibit the communications service provider from voluntarily offering service to the occupants of the multitenant
real estate. However, the commission shall not exercise jurisdiction over the terms, conditions, rates, or availability
of any communications service voluntarily offered by a communications service provider under this subsection.

8-1-32.6-9 Prohibited actions by owner, operator, or developer of multitenant real estate

Sec. 9. (a) Except as provided in subsection (b), the owner, operator, or developer of multitenant real estate located
in a service area in which one (1) or more communications service providers are authorized to provide
communications service may not do any of the following:

(1) Prevent a communications service provider from installing on the premises communications service equipment
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that an occupant requests.

(2) Interfere with a communications service provider's installation on the premises of communications service
equipment that an occupant requests.

(3) Discriminate against a communications service provider or impose unduly burdensome conditions on the
terms, conditions, and compensation for a communications service provider's installation of communications
service equipment on the premises.

(4) Demand or accept an unreasonable payment from:

(A) an occupant; or

(B) a communications service provider;
in exchange for allowing the communications service provider access to the premises.
(5) Discriminate against or in favor of an occupant in any manner, including charging higher or lower rental
charges to the occupant, because of the communications service provider from which the occupant receives

communications service.

(b) This section does not prohibit the owner, operator, or developer of multitenant real estate from doing any of the
following:

(1) Imposing a condition on a communications service provider that is reasonably necessary to protect:
(A) the safety, security, appearance, or condition of the property; or
(B) the safety and convenience of other persons.

(2) Imposing a reasonable limitation on the hours during which a communications service provider may have
access to the premises to install communications service equipment.

(3) Imposing a reasonable limitation on the number of communications service providers that have access to the
premises, if the owner, operator, or developer can demonstrate a space constraint that requires the limitation.

(4) Requiring a communications service provider to agree to indemnify the owner, operator, or developer for
damage caused by installing, operating, or removing communications service equipment on or from the premises.

(5) Requiring an occupant or a communications service provider to bear the entire cost of installing, operating, or
removing communications service equipment.

(6) Requiring a communications service provider to pay compensation for access to or use of the premises, as long
as the compensation is:

(A) reasonable; and
(B) nondiscriminatory;
among communications service providers.
(c) For purposes of this subsection, an "affected person" includes the following:

(1) An occupant that is a current or potential subscriber of communications service on the premises of multitenant
real estate.
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(2) A unit in which multitenant real estate is located, acting on behalf orf:V

(A) a person described in subdivision (1); or

(B) other similarly situated persons.
(3) A communications service provider.
An affected person that alleges a violation of this section by the owner, operator, or developer of multitenant real
estate may seek equitable or compensatory relief in a court having jurisdiction. The party prevailing in any action

filed under this section is entitled to recover the costs of the action, including reasonable attorney's fees as
determined by the court.

8-1-32.6-10 Adoption of rules

Sec. 10. The commission may adopt rules under IC 4-22-2 to implement this chapter.

Current through the 2007 Public Laws approved and effective through April 27, 2007.
END OF DOCUMENT
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KS ST § 582553 Page 1
K.SA. § 582553

C

KANSAS STATUTES ANNOTATED
CHAPTER 58.--PERSONAL AND REAL PROPERTY
ARTICLE 25.--LANDLORDS AND TENANTS
RESIDENTIAL LANDLORD AND TENANT ACT
58-2553. Duties of landlord; agreement that tenant perform landlord's duties; limitations.

(a) Except when prevented by an act of God, the failure of public utility services or other conditions beyond the
landlord's control, the landlord shall:

(1) Comply with the requirements of applicable building and housing codes materially affecting health and safety. If
the duty imposed by this paragraph is greater than any duty imposed by any other paragraph of this subsection, the
landlord's duty shall be determined in accordance with the provisions of this paragraph;

(2) exercise reasonable care in the maintenance of the common areas;

(3) maintain in good and safe working order and condition all electrical, plumbing, sanitary, heating, ventilating and
air-conditioning appliances including elevators, supplied or required to be supplied by such landlord;

(4) except where provided by a governmental entity, provide and maintain on the grounds, for the common use by
all tenants, appropriate receptacles and conveniences for the removal of ashes, garbage, rubbish and other waste
incidental to the occupancy of the dwelling unit and arrange for their removal; and

(5) supply running water and reasonable amounts of hot water at all times and reasonable heat, unless the building
that includes the dwelling units is not required by law to be equipped for that purpose, or the dwelling unit is so
constructed that heat or hot water is generated by an installation within the exclusive control of the tenant and
supplied by a direct public utility connection. Nothing in this section shall be construed as abrogating, limiting or
otherwise affecting the obligation of a tenant to pay for any utility service in accordance with the provisions of the
rental agreement. The landlord shall not interfere with or refuse to allow access or service to a tenant by a
communication or cable television service duly franchised by a municipality.

(b) The landlord and tenants of a dwelling unit or units which provide a home, residence or sleeping place for not to
exceed four households having common areas may agree in writing that the tenant is to perform the landlord's duties
specified in paragraphs (4) and (5) of subsection (a) of this section and also specified repairs, maintenance tasks,
alterations or remodeling, but only if the transaction is entered into in good faith and not for the purpose of evading
the obligations of the landlord.

(c) The landlord and tenant of any dwelling unit, other than a single family residence, may agree that the tenant is to
perform specified repairs, maintenance tasks, alterations or remodeling only if:

(1) The agreement of the parties is entered into in good faith, and not to evade the obligations of the landlord, and is
set forth in a separate written agreement signed by the parties and supported by adequate consideration;

(2) the work is not necessary to cure noncompliance with subsection (a)(1) of this section; and
(3) the agreement does not diminish or affect the obligation of the landlord to other tenants in the premises.

(d) The landlord may not treat performance of the separate agreement described in subsection (c) of this section as a
condition to any obligation or the performance of any rental agreement.

History: L. 1975, ch. 290, § 14; L. 1982, ch. 230, § 2; July 1.
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LSA-R.S. 45:781

C

West's Louisiana Statutes Annotated Currentness
Louisiana Revised Statutes
Title 45. Public Utilities and Carriers (Refs & Annos)

" Chapter 8. Telegraphs and Telephones (Refs & Annos)

=+ § 781. Lines; right to use public property; railroad property; waters; roads and streets; private
property; expropriation; excluding lines of competitors; franchising of cable television by parishes

A. Corporations, domestic or foreign, formed for the purpose of transmitting intelligence by telegraph or telephone
or other system of transmitting intelligence, may construct and maintain telegraph, telephone or other lines
necessary to transmit intelligence along all public roads or public works, and along and parallel to any of the
railroads in the state, and along and over the waters of the state, if the ordinary use of the roads, works, railroads,
and waters are not obstructed, and along the streets of any city, with the consent of the city council or trustees. Such
companies, shall be entitled to the right of way over all lands belonging to the state and over the lands, privileges
and servitudes of other persons, and to the right to erect poles, piers, abutments, and other works necessary for
constructing and maintaining lines and works, upon making just compensation therefor. If the company fails to
secure such right by consent, contract or agreement upon just and reasonable terms, then the company has the right
to proceed to expropriate as provided by law for railroads and other works of public utility, but shall not impede the
full use of the highways, navigable waters, or the drainage or natural servitudes of the land over which the right of
way may be exercised. No company, operating under the provisions of this Section, shall contract with the owners
of land or with any other corporation for the right to erect and maintain any telephone, telegraph or other line for
transmission of intelligence over its lands, privileges or servitudes, to the exclusion of the lines of other companies
operating under the provisions of this Section.

B. Nothing provided in Section A herein shall affect the right granted to parish governing authorities to grant
franchises for the regulation of cable television outside municipalities.

CREDIT(S)
Amended by Acts 1976, No. 573, § 2.
HISTORICAL AND STATUTORY NOTES
1982 Main Volume
Source:

R.S.1870, § § 696, 3760.

Acts 1880, No. 124, § 1.

The 1976 amendment designated the prior subject matter of this section as subsection A; added subsection B; and
added "franchising of cable television by parishes" to the section heading.

Prior Laws:
Acts 1855, No. 105, § 1.
R.S.1856, p. 116, § 16.
CROSS REFERENCES

Obscene or indecent language, penalty for use in telephone conversation, see R.S. 14:285.
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NAC 704.68098 Exclusive rights to owner or developer of property or subdivision
prohibited. (NRS 703.025, 704.210)

1. A provider of telecommunication service may not obtain the exclusive rights from a
developer or owner of property to provide facilities required to offer basic service to subscribers
occupying that property or a subdivision thereof.

2. As used in this section, “subscriber” has the meaning ascribed to it in NAC 704.7521.
(Added to NAC by Pub. Service Comm’n, eff. 7-10-96)

NAC 704.7521 “Subscriber” defined. (NRS 703.025, 704.210) “Subscriber” means a
customer of a provider of telecommunication service or a user of telecommunication service.
(Added to NAC by Pub. Service Comm’n, 7-16-85, eff. 8-1-85; A 10-25-95)




R20-02 FAIR COMPETITION AMONG LOCAL TELECOMMUNICATIONS SERVICE PROVIDERS
‘f\ (a) For purposes of this rule, the following definitions shall apply:

) "Development” means a residential subdivision, office park, shopping center or other area with
clearly defined boundaries being developed as a unified entity by one or more landlords or
developers.

2) "Electing provider" means a preferred provider that has chosen to make subloops available to

| competitors pursuant to subsections (f) and (h) of this rule.
| 3) "Exclusive access provisions" are provisions of a preferred provider contract that prohibit the

developer, manager, owner or other party controlling access to a development from allowing
competitors of the preferred provider to enter upon the development premises or easements and
rights-of-way appurtenant thereto, or provisions of a preferred provider contract that require the
developer, manager, owner or other party controlling access to a development to impose
restrictions or requirements on such third party access which are not imposed on the preferred
provider and which are anticompetitive in nature.

Q) "Exclusive provisioning provisions" are provisions of a preferred provider contract that prohibit
the developer, manager, owner or other party controlling access to a development from allowing
competitors of the preferred provider to provide services in a development or provisions of a
preferred provider contract that require the developer, manager, owner or other party controlling
access to a development to impose restrictions or requirements on the provisioning of such third
party service which are not imposed on the preferred provider and which are anticompetitive in
nature.

5) "Exempted provider" means a preferred provider that is a local exchange company and is not
required under federal law to make subloops available to its competitors, or a preferred provider
that is a competing local provider and would not, if it were a local exchange company, be required
to make subloops available to its competitors.

6) "Local service provider" includes any competing local provider, as defined in G.S. 62-3(7a), and
any local exchange company, as defined in G.S. 62-3(16a).

N "Preferred provider" means a local service provider that has entered into a preferred provider
contract.

(8) "Preferred provider contract” means a contract between a particular local service provider and the

owner or developer of a development, giving the preferred provider special status or rights not
available to other local service providers.
© "Weighted commission provisions” are provisions of a preferred provider contract providing for

the payment of commissions to an owner or developer that (A) are based on the number of
customers in the development who purchase service from the preferred provider, or (B) are based
on a percentage of the revenues received by the preferred provider from customers in the
development, or (C) otherwise provide a financial incentive for the owner or developer to exclude
competitors of the preferred provider from the development.

(b) Exclusive provisioning provisions in preferred provider contracts are anticompetitive and void.

(¢) Exclusive access provisions in preferred provider contracts are anticompetitive and void.

(d) Weighted commission provisions in preferred provider contracts are contrary to public policy and void, except

as provided in subsections (f) and (g) below.

(e) Every preferred provider shall file with the Commission a Preferred Provider Notice. There shall be a single

notice for each preferred provider, rather than separate notices for each development where a preferred provider

contract exists. The notice shall comply with the following requirements:

) For each development where the provider has entered into, or will enter into, a preferred provider
contract, the Preferred Provider Notice shall provide the following information:
(A) The name and location of the development.
B) The identity of the parties to the contract.
(9} The identity of the local exchange company, if any, in whose franchise area the
development is located.
(D) Whether the contract includes exclusive provisioning provisions.
(E) Whether the contract includes exclusive access provisions.
€3] Whether the contract includes weighted commission provisions, and if so, whether the

provider is filing an Electing Provider Attachment under subsection (f) of this rule or an
Exempted Provider Attachment under subsection (g) of this rule.




2) The Preferred Provider Notice shall be filed within 21 days after the effective date of this rule, if
the provider is a party to any existing preferred provider contract. Before entering into any new
preferred provider contract, a local service provider shall file an updated Preferred Provider Notice
(or a new notice, if it has not filed such a notice previously) containing the information provided
in subdivision (1) above with respect to the new preferred provider contract. Before amending any
preferred provider contract in a manner that affects the information in the Preferred Provider
Notice, a local service provider shall file an updated Preferred Provider Notice.

(f) A preferred provider may become an electing provider by filing with the Commission an Electing Provider
Attachment that meets the requirements of subdivisions (1) through (3) below. An electing provider, within the
developments specified in its Electing Provider Attachment, may enter into preferred provider contracts containing
weighted commission provisions and may continue to enforce existing preferred provider contracts containing such

provisions.
¢)) The Electing Provider Attachment shall be attached to the electing provider's Preferred Provider
Notice. It shall identify the name and location of each development to which it is applicable.
2 The Electing Provider Attachment shall state that within the developments to which it applies, the

electing provider will make unbundled subloops available to its competitors pursuant to this rule.
It shall specify the basic terms under which subloops will be offered, and such terms shall be
consistent with this rule and any applicable orders of the Commission.

3) The Electing Provider Attachment may be updated to specify additional developments to which it
is applicable. Any such update shall be filed before the electing provider enters into any preferred
provider contract with weighted commission provisions relating to any of the additional
developments.

(g) A preferred provider may become an exempted provider by filing with the Commission an Exempted Provider
Attachment that meets the requirements of subdivisions (1) through (3) below. An exempted provider, within the
developments specified in its Exempted Provider Attachment, may enter into preferred provider contracts containing
weighted commission provisions and may continue to enforce existing preferred provider contracts containing such

provisions.

) The Exempted Provider Attachment shall be attached to the exempted provider's Preferred
Provider Notice. It shall identify the name and location of each development to which it is
applicable.

2) The Exempted Provider Attachment shall state either (A) that the exempted provider is a local

exchange company and is not required by federal law to make subloops available to competitors in
any of the developments to which the attachment is applicable, or (B) that the exempted provider
is a competing local provider, and if it were a local exchange company, it would not be required
by federal law to make subloops available to competitors in any of the developments to which the
attachment is applicable.

3) The Exempted Provider Attachment may be updated to specify additional developments to which
it is applicable. Any such update shall be filed before the exempted provider enters into any
preferred provider contract with weighted commission provisions relating to any of the additional
developments. For each development for which exemption is asserted in an initial or updated
Exempted Provider Attachment, the provider shall submit an affidavit, signed by an engineer with
direct personal knowledge of the facilities serving the development, that specifies with
particularity the provider's factual and legal basis for asserting the exemption.

G A local service provider may challenge an Exempted Provider Attachment by filing a petition
seeking review of such Attachment with the Commission. In the event of such a challenge, the
Public Staff shall investigate such challenge and file its report and recommendations concerning
the merits of such challenge within 30 days of the filing of the challenge. The party asserting
exemption shall bear the burden of demonstrating entitlement to the exemption by clear and
convincing evidence. Any such challenge shall, to the extent practicable, be given priority on the
Commission's docket.

(h) No local service provider may maintain a preferred provider contract in effect in any development unless it has
duly filed with the Commission a Preferred Provider Notice that makes reference to the development, together with
any applicable Electing Provider Attachment or Exempted Provider Attachment.

(i) Preferred Provider Notices, Electing Provider Attachments and Exempted Provider Attachments shall be subject
to the following filing requirements:



()
@

©))

Each preferred provider shall file its Preferred Provider Notice, together with any Attachments, in
a docket to be designated by the Commission.

The first Preferred Provider Notice filed by a particular preferred provider shall be labeled
"Preferred Provider Notice — Version 1." The first updated Preferred Provider Notice filed by
such provider shall be labeled "Preferred Provider Notice — Version 2," and subsequent updates
shall be numbered sequentially.

Whenever an Electing Provider Attachment or Exempted Provider Attachment is updated, the
provider shall file an update of the entire Preferred Provider Notice, including the Attachments,
with a new version number, even if the only changes are in one of the Attachments.

(j) When a competing local provider that is an electing provider receives a request from a competitor for subloops
in a given development, the parties shall negotiate in good faith. If they are not able to reach agreement, the
following requirements shall apply:

)

@

©)

“)
®

The subloops shall be provisioned within the same time period that the local exchange company
in whose franchise area the development is located makes subloops available. If no such period
exists, such subloops shall be provisioned within seven days.

At any point 60 or more days after the receipt of a bona fide request for subloop interconnection,
either party may request the Commission to set a subloop rate for the electing provider.

There is a rebuttable presumption that the appropriate rate for a subloop is the applicable subloop
rate of the local exchange company in whose franchise area the development is located. If there is
no such rate in existence, then the rebuttably presumptive subloop rate is BellSouth's Zone |1
subloop rate.

The party seeking a departure from the rebuttably presumptive subloop rate shall have the burden
of proof to demonstrate that such rate is not just and reasonable.

The Commission will fix the subloop rates for a competing local provider that is an electing
provider on a company-wide basis in an initial contested proceeding. If the rate fixed by the
Commission is different from the rate previously being paid by the subloop purchaser in the
contested proceeding, a true-up shall be performed.

(k) Every preferred provider, within the development to which its preferred provider contract applies, shall make its
service available to competitors for resale. If the preferred provider is a competing local provider, the following
requirements shall apply:

M

@

Unless the competing local provider and the reseller agree on a different rate, the wholesale
discount percentage offered by the competing local provider shall be the same wholesale discount
percentage offered by the local exchange company in whose franchise area the development is
located. If no such wholesale discount percentage has been determined, the discount percentage
established for BellSouth in Docket No. P-140, Sub 50 shall apply.

If either party contends that the discount percentage provided for in subdivision (1) above is
inappropriate, it may request the Commission to calculate the discount based specifically on the
circumstances of the competing local provider. If the discount percentage fixed by the
Commission is different from the percentage previously being paid by the reseller in the contested
proceeding, a true-up shall be performed.

(1) In every development where a local service provider has entered into a preferred provider contract containing
provisions that are void under subsections (b), (c) or (d) of this rule, the local service provider shall, within 21 days
after the effective date of this rule, mail to each of the parties to the preferred provider contract a letter advising such
party that certain portions of the contract have been determined to be void. The following materials shall be
attached to the letter: a copy of the preferred provider contract, with the void provisions conspicuously marked; a
copy of this rule; and a copy of the Commission's order adopting this rule.

(NCUC Docket No. P-100. Sub 152, 01/12/06)




L 165:55-17-30. Customer choice 7
O\P (@) Where choices are available, every customer shall have the right to choose his or her telecommunications
service provider.
(b) A telecommunications service provider shall not enter into a contract with the owner or manager of multi-
tenant dwellings to exclusively provide telecommunication services to the exclusion of other telecommunications

service providers.
[Source: Reserved at 13 Ok Reg 2437, eff 7-1-96; Added at 20 Ok Reg 2301, eff 7-15-03]
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Code of Laws of South Carolina 1976 Annotated Currentness
Title 58. Public Utilities, Services and Carriers

& Chapter 9. Telephone, Telegraph and Express Companies
= Article 3. Telephone Companies - Duties, Restrictions and Rights Generally

§ 58-9-200. Definitions.

As used in Sections 58-9-295 and 58-9-297:

(1) "Communications service provider" means:

(a) a telephone utility as defined in Section 58-9-10(6);

(b) a government-owned telecommunications service provider as defined in Section 58-9-2610(1);

(c) a telephone cooperative as defined in Section 33-46-20(4);

(d) a person or entity providing telephone, voice over internet protocol, similar voice service, or any other voice
replacement service, data service, video service, or any information service; or

(e) an entity using or allowing another entity to use its cable, wires, fiber, or any material, facilities, or equipment
that have the ability to carry voice, data, video, or any other information transmissions.

"Communications service provider" does not mean a radio common carrier as defined in Section 58-11-10(f).
(2) "Communications service" means:

(a) telephone service, including without limitation basic local exchange telephone service as defined in Section

58-9-10(9);

(b) voice over internet protocol, or similar voice or voice replacement service;
(c) data service;

(d) video service; or

(e) any information service.

Prohibited agreements; civil penalties

§ 58-9-210. Rates shall be just and reasonable.

Every rate made, demanded or received by any telephone utility or by any two or more telephone utilities jointly
shall be just and reasonable.

§ 58-9-220. Repealed by 1983 Act No. 138 § 21, eff June 15, 1983,
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§ 58-9-230. Schedules shall be adhered to.

(A) No telephone utility may directly or indirectly, by any device whatsoever or in any way, charge, demand,
collect, or receive from any person or corporation a greater or less compensation for any service rendered or
supplied, or to be rendered or supplied, by the telephone utility, than that prescribed in the schedules of the
telephone utility applicable thereto then filed in the manner provided in Articles 1 through 13 of this chapter, nor
may any person or corporation receive or accept any service from a telephone utility for a compensation greater or
less than that prescribed in the schedules.

(B) Local exchange company centrex-type services or billing and collection services, or both, may be offered to
subscribers without the schedules related thereto being filed as provided in subsection (A), if the Commission, after
hearing, first determines that such services are subject to competition in the relevant product and geographic
markets. The Commission shall retain regulatory authority, however, over the rates, revenues, investments,
expenses, and quality of the services so offered.

(C) The charges for services offered by the utility pursuant to subsection (B) must, in every instance, be provided at
a level above the cost of the service as determined by the commission. The regulatory staff shall have access to such
data to ensure compliance with this section. The cost data is not subject to disclosure to the public. However, upon
the application of any interested party and for good cause shown, the commission may enter an appropriate order
which directs the manner in which the proprietary cost data provided to the regulatory staff may be made available
to such interested party.

(D) When a local exchange company proposes to offer a service pursuant to subsections (B) and (C), the
Commission shall first determine:

(1) whether monopoly elements are offered as part of the centrex-type service; and
(2) if the Commission finds the existence of a monopoly element, then it must decide whether or not that
monopoly element should be unbundled from the detariffed service. If they find that the monopoly element

should be unbundled, then only the competitive elements of that service may be detariffed.

(3) This section does not amend or repeal the provisions of Section 58-9- 250.

§ 58-9-240. Permitted free or reduced rates.

Nothing herein contained shall prevent any telephone utility from granting free or reduced rate service to its officers,
agents, employees, attorneys, physicians or surgeons, nor to prevent any telephone utility from granting free or
reduced rate service to the State of South Carolina or any municipality therein or department thereof or to charitable
and eleemosynary institutions and persons engaged in charitable and eleemosynary work, nor to prevent any
telephone utility from granting free or reduced rate service with the object and for the purpose of providing relief in
times and cases of flood, general epidemic, pestilence or other calamitous visitation, nor any such other instance
when the Commission may deem that such service is not contrary to the public interest; provided, that such free or
reduced rate service shall be granted in accordance with tariffs filed by such telephone utility with the Commission
and which shall be subject to regulation and revision by the Commission in the same manner as other rates of
telephone utilities. The terms "officers” and "employees” as used in this section shall include furloughed, pensioned
and superannuated officers and employees of any such utility.

§ 58-9-250. Unreasonable preferences and differences in rates or service shall not be made; reasonable
classifications may be established.

No telephone utility shall, as to rates or services, make or grant any unreasonable preference or advantage to any
person or corporation or subject any person or corporation to any unreasonable prejudice or disadvantage. No
telephone utility shall establish or maintain any unreasonable difference as to rates or service, either as between
localities or as between classes of service. Subject to the approval of the Commission, however, telephone utilities

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.




Page 3

may establish classifications of rates and services and such classifications may take into account the conditions and
circumstances surrounding the service, such as the time when used, the purpose for which used, the demand upon
plant facilities, the value of the service rendered or any other reasonable consideration. The Commission may
determine any question arising under this section.

§ 58-9-260. Facilities and equipment shall be maintained in adequate manner,

Every telephone utility shall provide and maintain facilities and equipment to furnish reasonably adequate and
efficient telephone service to its customers in this State.

§ 58-9-270. Extensions of existing facilities.

When ordered by the commission after notice to other interested telephone utilities and the public and due hearing
any telephone utility may be required to establish, construct, maintain, and operate any reasonable extension of its
existing facilities. If any such extension, however, by any telephone utility of its existing facilities will interfere
with the service or system of any other telephone utility, the commission may on petition and after hearing either
order the discontinuance of such extension or prescribe such terms and conditions with respect thereto as may be
just and reasonable.

§ 58-9-280. Certificate of public convenience and necessity shall be obtained prior to construction, operation
or extension of plant or system; exceptions.

(A) No telephone utility shall begin the construction or operation of any telephone utility plant or system, or of any
extension thereof, except those ordered by the commission under the provisions of Section 58-9-270, without first
obtaining from the commission a certificate that public convenience and necessity require or will require such
construction or operation. But this section shall not be construed to require any telephone utility to secure a
certificate for any extension within any municipality or district within which it had lawfully commenced operations
on June 16, 1950, or for an extension within or to territory already served by it, necessary in the ordinary course of
its business, or for an extension into territory contiguous to that already occupied by it as defined by the commission
and not receiving similar service from another telephone utility; but, if any telephone utility in constructing or
extending its lines, plant, or system unreasonably interferes or is about to interfere unreasonably with the service or
system of any other telephone utility, the commission may make such order and prescribe such terms and conditions
in harmony with Articles 1 through 13 of this chapter as are just and reasonable.

(B) After notice and an opportunity to be heard, the commission may grant a certificate to operate as a telephone
utility, as defined in Section 58-9- 10(6), to applicants proposing to furnish local telephone service in the service
territory of an incumbent LEC, subject to the conditions and exemptions stated in this section and in applicable
federal law. The provisions of this act shall apply to any such application for a certificate pending before the
commission on the effective date of this act; provided, however, that any carrier filing an application to furnish
telecommunications service as a private line or special access service provider or as a carrier's carrier prior to March
25, 1996, may elect to comply with the certification requirements in effect on that date rather than those contained
within this subsection (B); provided, further, however, that such carrier shall comply with subsection (B)(4) hereof.
In determining whether to grant a certificate under this subsection, the commission may require, not inconsistent
with the federal Telecommunications Act of 1996, that the:

(1) applicant show that it possesses technical, financial, and managerial resources sufficient to provide the
services requested;

(2) service to be provided will meet the service standards that the commission may adopt;

(3) provision of the service will not adversely impact the availability of affordable local exchange service;
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(4) applicant, to the extent it may be required to do so by the commission, will participate in the support of
universally available telephone service at affordable rates; and

(5) provision of the service does not otherwise adversely impact the public interest.

In its application for certification, the applicant seeking to provide the service shall set forth with particularity the
proposed geographic territory to be served, and a price list and informational tariff regarding the types of local
exchange and exchange access services to be provided. Any person granted authority under this section shall
maintain a current price list with the commission and the Office of Regulatory Staff. A commission order, denying

| or approving an application for certification of a new local telephone service provider, shall be entered no more than
sixty days from the filing of the application, except that the commission, upon notice, may extend that period not to
exceed an additional sixty days.

(C) The commission shall determine the requirements applicable to all local telephone service providers necessary to
implement this subsection. These requirements shall be consistent with applicable federal law and shall:

(1) provide for the reasonable interconnection of facilities between all certificated local telephone service
providers upon a bona fide request for interconnection, subject to the negotiation process set forth in subsection
(D) of this section;

(2) provide for the transfer of telephone numbers between local telephone service providers in a manner that is
technically feasible;

(3) provide for the reasonable unbundling of network elements upon a request from a LEC where technically
feasible and priced in a manner that recovers the providing LEC's cost;

(4) determine, for small LEC's, when and under what circumstances resale of local exchange telephone services is
in the public interest and should be allowed. Telecommunications services that are available at retail to a specific
category of subscribers only shall not be offered for resale to a different category of subscribers; and

(5) provide for the continued development and encouragement of universally available basic local exchange
telephone service at reasonably affordable rates.

The final commission order implementing these requirements shall be issued within six months of the effective date
of this section, except that the commission, upon notice, may extend that period up to an additional ninety days.

(D) A LEC shall negotiate the rates, terms, and conditions for local interconnection. In the event that the parties are
unable to agree on appropriate rates, terms, and conditions for interconnection within on¢ hundred thirty-five to one
hundred sixty days of receipt of a bona fide request, either party may petition the commission for determination of
the appropriate rates, terms, and conditions for interconnection. This period may be shortened or extended by
mutual agreement of the parties. The commission shall determine the appropriate rates, terms, and conditions for
interconnection within nine months from the filing of the petition in accordance with the terms of applicable federal
law. The regulatory staff shall represent the public interest in any matter undertaken pursuant to this subsection
unless the Executive Director of the Office of Regulatory Staff chooses to opt out as a participant pursuant to
Section 58-4-50.

(E) In continuing South Carolina's commitment to universally available basic local exchange telephone service at
affordable rates and to assist with the alignment of prices and/or cost recovery with costs, and consistent with
applicable federal policies, the commission shall establish a universal service fund (USF) for distribution to a
carrier(s) of last resort. The commission shall issue its final order adopting such guidelines as may be necessary for

| the funding and management of the USF within twelve months of the effective date of this section except that the
commission, upon notice, may extend that period up to an additional ninety days. These guidelines must not be
inconsistent with applicable federal law and shall address, without limitation, the following:

(1) The USF shall be administered by the Office of Regulatory Staff or a third party designated by the Office of
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Regulatory Staff under guidelines to be adopted by the commission.

(2) The commission shall require all telecommunications companies providing telecommunications services
within South Carolina to contribute to the USF as determined by the commission.

(3) The commission also shall require any company providing telecommunications service to contribute to the
USF if; after notice and opportunity for hearing, the commission determines that the company is providing private
local exchange services or radio-based local exchange services in this State that compete with a local
telecommunications service provided in this State.

(4) The size of the USF shall be determined by the commission and shall be the sum of the difference, for each
carrier of last resort, between its costs of providing basic local exchange services and the maximum amount it may
charge for the services. The commission may use estimates to establish the size of the USF on an annual basis,
provided it establishes a mechanism for adjusting any inaccuracies in the estimates.

(5) Monies in the USF shall be distributed to a carrier of last resort upon application and demonstration of the
amount of the difference between its cost of providing basic local exchange services and the maximum amount it
may charge for such services.

(6) The commission shall require any carrier of last resort seeking reimbursement from the fund to file with the
commission and provide to the Office of Regulatory Staff the information necessary to determine the costs of
providing basic local exchange telephone services. In the event that a carrier of last resort does not currently
conduct detailed cost studies relating to such services, the commission shall allow for an appropriate surrogate for
such study.

(7) The commission shall have the authority to make adjustments to the contribution or distribution levels based
on yearly reconciliations and to order further contributions or distributions as needed.

(8) After notice and an opportunity for hearing to all affected carriers and the Office of Regulatory Staff, the
commission by rule may expand the set of services within the definition of universal service based on a finding
that the uniform statewide demand for such additional service is such that including the service within the
definition of universal service will further the public interest; provided, however, that before implementing any
such finding, the commission shall provide for recovery of unrecovered costs through the USF of such additional
service by the affected carrier of last resort.

(9) Nothing in subsection (G) of this section shall preclude the commission from assessing broadband service
revenues for purposes of contributions to the USF, pursuant to this subsection.

(F) Nothing in this chapter shall be interpreted to limit or restrict any right that any local exchange carrier may have
under federal law.

(G)(1) Competition exists for a particular service if, for an identifiable class or group of customers in an exchange,
group of exchanges, or other clearly defined geographical area, the service, its functional equivalent, or a substitute
service is available from two or more providers. The commission must not:

(a) impose any requirements related to the terms, conditions, rates, or availability of broadband service; or

(b) otherwise regulate broadband service; however, in order to facilitate the continued deployment of
broadband service by rural telephone companies as defined in 47 U.S.C. Section 153 (37), facilities utilized by
rural telephone companies for the provision of broadband service must continue to be treated by the commission
in the same manner as they were treated as of January 1, 2003, so as not to impact the provision or pricing of
regulated telecommunications services by rural telephone companies. The commission shall not regulate a
service for which competition exists if the market for that service is sufficiently competitive to protect the
public interest. If the commission finds that competition exists for a particular service, but that service is not
sufficiently competitive to protect the public interest, the commission must provide appropriate regulatory and
pricing flexibility to all providers of the service.
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(2) Nothing in subsection (G)(1) of this section is intended to affect the Public Service Commission's jurisdiction
with respect to any service other than broadband service or to affect the application of access rates and charges to
broadband providers or with respect to broadband services. Nothing in subsection (G)(1) of this section shall be
construed to relieve an incumbent local exchange carrier, as defined by Section 251(h) of the federal
Telecommunications Act of 1996, of its obligations pursuant to Sections 251 and 252 of the federal act or any
Federal Communications Commission regulation relating to Sections 251 and 252 of the federal act to provide
new entrant LEC's with unbundled access to network elements or interconnection including, but not limited to,
loops, subloops, transmission facilities, and collocation space.

(3) The Office of Regulatory Staff must compile information in order to monitor the status of local telephone
competition in this State. In compiling this information, the Office of Regulatory Staff must require all local
exchange carriers, as defined in Section 58-9-10(12), to report to the Office of Regulatory Staff annually, the total
number of access lines providing local exchange telecommunications services to an end user in this State. The
Office of Regulatory Staff must also maintain a copy of all written complaints received regarding the impact
broadband services may be having on the competitive local exchange market. This information must be compiled
and made available prior to May fifteenth of each year.

(H) Any local exchange carrier, upon a showing of changed circumstances or that it is necessary or appropriate to
realign rates with the costs of various telecommunications components, may petition the commission to reexamine
any rates that have been capped pursuant to the provisions of this chapter and to set new price caps. A copy of the
petition must be served upon the Office of Regulatory Staff.

() The incumbent LEC's subject to this section shall be authorized to meet the offerings of any local exchange
carrier serving the same area by packaging services together, using volume discounts and term discounts, and by
offering individual contracts for services, except as restricted by federal law. Individual contracts for services or
contracts with other providers of telecommunications services shall not be filed with the commission, except as
required by federal law, provided that telecommunications carriers shall provide access to such contracts to the
commission as required.

(J) Subject to the requirements of applicable federal law, a smali LEC may define the term "cost", as used within
this section and where applicable to a small LEC, to include all embedded costs as well as a reasonable contribution
to universal local service, where applicable, until such time as these costs are recovered from other sources.

(K) Subject to federal law, if the commission finds that the resale of any service or unbundled capability, element,
feature, or function in a small LEC area is in the public interest, then the small LEC shall not be required to offer its
services at a price below its cost.

(L) Upon enactment of this section and the establishment of the Interim LEC Fund, as specified in subsection (M) of
this section, the commission shall, subject to the requirements of federal law, require any electing incumbent LEC,
other than an incumbent LEC operating under an alternative regulation plan approved by the commission before the
effective date of this section, to immediately set its toll switched access rates at levels comparable to the toll
switched access rate levels of the largest LEC operating within the State. To offset the adverse effect on the
revenues of the incumbent LEC, the commission shall allow adjustment of other rates not to exceed statewide
average rates, weighted by the number of access lines, and shall allow distributions from the Interim LEC Fund, as
may be necessary to recover those revenues lost through the concurrent reduction of the intrastate switched access
rates.

(M) The commission shall, not later than December 31, 1996, establish an Interim LEC Fund to be administered by
the Office of Regulatory Staff or a designee. The Interim LEC Fund shall initially be funded by those entities
receiving an access or interconnection rate reduction from LEC's pursuant to subsection (L) in proportion to the
amount of the rate reduction. To the extent that affected LEC's are entitled to payments from the USF, the Interim
LEC Fund must transition into the USF as outlined in Section 58-9-280(E) when funding for the USF is finalized
and adequate to support the obligations of the Interim LEC Fund.
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(N) The commission shall ensure that any requirements implemented under Section 58-9-280(C) are appropriate for
the service territory of the small LEC and may implement such alternative requirements necessary to protect the
public interest in such service area. Specifically, the commission shall ensure for small LEC's that
telecommunications services that are available at retail to a specific category of subscribers only shall not be offered
for resale to a different category of subscribers. Additionally, consistent with the federal Telecommunications Act
of 1996, LEC's shall not be required to offer for resale services which they do not make available on a retail basis.

(O) If any provision or section of this chapter is held invalid or held not to apply to a particular local exchange

carrier, such holding shall not affect the remaining provisions of this chapter or their application to any local
exchange carrier to which they might apply.

§ 58-9-285. Regulation of bundled offerings.

(A) As used in this section:
(1) "Bundled offering" means:

(a) for a qualifying LEC, an offering of two or more products or services to customers at a single price provided
that:

(i) the bundled offering must be advertised and sold as a bundled offering at rates, terms, or conditions that
are different than if the services are purchased separately from the LEC's tariffed offerings;

(ii) each regulated product or service in the offering is available on a stand-alone basis under a tariff on file
with the commission; and

(iif) the qualifying LEC has a tariffed flat-rated local exchange service offering for residential customers and
for single-line business customers on file with the commission that provides access to the services and
functionalities set forth in Section 58-9-10(9).

(b) for a qualifying IXC, an offering of two or more products or services to customers at a single price provided
that:

(i) the bundled offering must be advertised and sold as a bundled offering at rates, terms, or conditions that
are different than if the services are purchased separately from the IXC's tariffed offerings; and

(ii) each regulated product or service in the offering is available on a stand-alone basis under a tariff on file
with the commission.

(2) "Contract offering" means any contractual agreement, memorialized in writing, by which a qualifying LEC or
a qualifying IXC offers any tariffed product or service to any customer at rates, terms, or conditions that differ
from those set forth in the qualifying LECs or qualifying IXCs tariffs.

(3) "Qualifying IXC" means any interexchange carrier operating under alternative means of regulation authorized
by the commission.

(4) "Qualifying LEC" means any LEC operating under an alternative means of regulation pursuant to Section 58-
9-575; any LEC that has elected to have rates, terms, and conditions for its services determined pursuant to the
plan described in Section 58-9-576(B); and any LEC that has elected to have rates, terms, and conditions
determined pursuant to alternative means of regulation under Section 58-9-577.

(B) The commission must not:
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(1) impose any requirements related to the terms, conditions, rates, or availability of any bundled offering or
contract offering of any qualifying LEC or qualifying IXC that a customer accepts after the effective date of this
act; or

(2) otherwise regulate any bundled offering or contract offering of any qualifying LEC or qualifying IXC that a
customer accepts after the effective date of this act. Without limiting the foregoing, upon the filing of a complaint
by an end use purchaser of a bundled offering or a contract offering, the commission may enforce the terms and
conditions of a bundled offering or a contract offering under the same principles that apply when a court of
general jurisdiction enforces the terms and conditions of an unregulated contract between two parties. No person
or entity other than the end user purchaser that filed the complaint and the qualifying LEC or qualifying [XC that
provides the bundled offering or contract offering that is the subject of such complaint shall be a party to any such
complaint proceeding before the commission.

(C) A qualifying LEC or qualifying IXC providing bundled offerings or contract offerings is obligated to provide
contributions to the Universal Service Fund (USF), and the commission shall ensure that contributions to the state
USF, pursuant to Section 58-9-280(E), are maintained at appropriate levels. Nothing in this section affects the
commission's jurisdiction over distributions from the USF pursuant to Section 58-9-280(E).

(D) Access minutes of use must continue to be classified and reported for purposes of administering the Interim
LEC Fund, pursuant to Section 58-9- 280(M), in the same manner as they were classified and reported before the
effective date of this subsection.

(E) Nothing in this section affects any jurisdiction conferred upon the commission by 47 U.S.C. Section 254(k).
(F) Nothing in this section affects the commission's jurisdiction over complaints alleging that a change in a
subscriber's selection of a provider of telecommunications service was made without appropriate authorization or
that services that the customer did not order appear on the customer's bill.

(G) The State Regulation of Public Utilities Review Committee may request the Office of Regulatory Staff to
compile information to enable the review committee to monitor the effect of bundled offerings and contract

offerings on the provision of telecommunications services in South Carolina.

Election as to regulation of a local exchange carrier

§ 58-9-290. Interchange of service.

Telephone utilities may contract with each other for the connection of their respective lines or systems and for the
interchange through such connections of public telephone and communications service and for other proper
purposes. A copy of every such contract shall be filed with the commission and provided to the Office of
Regulatory Staff. Such contract shall remain in effect in accordance with its terms uniess the commission, after
notice and hearing, shall find that such contract is contrary to the public interest and shall disapprove it.

§ 58-9-295, Agreements limiting other communications providers from access to rights-of-way prohibited;
penalties.

(A) No communications service provider or a parent company, subsidiary, or affiliate of a communications service
provider shall enter into any contract, agreement, or arrangement, oral or written, with a person or entity that:

(1) requires a person or entity to restrict or limit the ability of any other communications service provider from
obtaining easements or rights-of-way for the installation of facilities or equipment to provide communications
services in this State or otherwise deny or restrict access to the real property by any other communications service
provider; or

(2) offers or grants incentives or rewards to an owner of real property or the owner's agent that are contingent
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upon restricting or limiting the ability of any other communications service provider from obtaining easements or
rights-of-way for the installation of facilities or equipment to provide communications services in this State or
otherwise denying or restricting access to the real property by any other communications service provider.

(B)(1) Nothing in this section prohibits a communications service provider and a user or prospective user of
communications service from entering into an agreement with respect to the user or prospective user's own
communications service.

(2) Nothing in this section prohibits an owner of real property or the owner's agent from entering into agreements
with one or more communications service providers for the purpose of marketing a communications service to the
owner of real property or to the tenants of real property, so long as such agreements are not in violation of
subsection (A).

(3) This section does not affect a franchise agreement or other agreement with a municipality concerning the use
of public streets, public rights-of-way, or other public property.

(C) All contracts, agreements, or arrangements in violation of subsection (A) made on or after the effective date of
this section are void and unenforceable.

(D) A communications service provider who violates the provisions of this section is subject to a monetary penalty
as provided in Section 58-9-1610. Each day that a contract, agreement, or arrangement prohibited by this section
remains in force or effect shall constitute a separate violation as provided in Section 58-9-1620.

§ 58-9-297. Relief from obligation to provide communications services.

(A) No other communications service provider, including without limitation a carrier of last resort as defined in
Section 58-9-10(10), shall be obligated to provide any communications service to the occupants of the property
described herein if an owner or developer of any multi-tenant business or residential property, including without
limitation apartments, condominiums, subdivisions, office buildings, or office parks:

(1) permits only one communications service provider to install its facilities or equipment during the construction
phase of the property;

(2) accepts or agrees to accept incentives or rewards from a communications service provider to the owner,
developer, or occupants of the property that are contingent upon the provision of communications service by that
communications service provider to the exclusion of other providers of communications service;

(3) collects from the occupants of the property charges for the provision of communications service to the

occupants in any manner, including without limitation through rent, fees, or dues; or

(4) enters into an agreement with a communications service provider that is in violation of Section 58-9-295.
(B) If any communications service provider is relieved of an obligation to provide communications service to
occupants of property pursuant to subsection (A), the communications service provider may voluntarily provide

communications services to the occupants of that property, and the public service commission must not impose any
requirements related to the terms, conditions, rates, or availability of this service.

§ 58-9-300. Abandonment of service.

No telephone utility shall abandon all or any portion of its service to the public, except for ordinary discontinuance
of service for nonpayment of a lawful charge or for violation of rules and regulations approved by the commission,
unless written application is first made to the commission for the issuance of a certificate authorizing such
abandonment, nor until the commission in its discretion issues such certificate. Any application must also be served
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on the Office of Regulatory Staff at the same time it is filed with the commission._

§ 58-9-310. Sale or other disposition of property, powers, franchises or privileges.

No telephone utility, without the approval of the Commission after due hearing and compliance with all other
existing requirements of the laws of the State in relation thereto, may sell, transfer, lease, consolidate, or merge its
property, powers, franchises, or privileges or any of them; provided, however, that a telephone cooperative
association may acquire or incorporate a subsidiary corporation or a subsidiary cooperative association without the
approval of the Commission.

§ 58-9-320. Transactions with affiliates.

When in the judgment of the commission there is a reasonably substantial affiliation of any telephone utility
engaged in business in this State with any other corporation or person or when in the judgment of the commission
any other corporation or person either exercises, or is in position to exercise, by reason of ownership or control of
securities or for any other cause, any reasonably substantial control over the business or policies of any telephone
utility engaged in business in this State, the burden of proof shall be upon the telephone utility to establish as
determined by the commission the reasonableness, fairness, and absence of injurious effect upon the public interest
of any fees or charges growing out of any transactions between any telephone utility and such other corporation or
person. Every telephone utility shall be required to produce, if so ordered by the commission, for the information of
the commission, the Office of Regulatory Staff, and the public, all such contracts, papers, and documents relating
thereto and explanatory thereof as may be required by the commission, and unless the reasonableness, fairness, and
absence of injurious effect upon the public interest of such fees and charges are established as determined by the
commission, they shall not be allowed by the commission for rate-making purposes. The commission shall not
allow for rate-making purposes any fees or expenses included in any contract or agreement with an affiliate
representing charges that the commission has directly disallowed in its rate-making orders.

§ 58-9-330. Participation in profits from efficiency.

For the purpose of encouraging economy, efficiency and improvements in methods of service any telephone utility
may participate, subject to the approval of the Commission, to such extent as may be permitted by the Commission,
in the additional profits arising from any economy, efficiency or improvement in methods or service instituted by
such telephone utility.

§ 58-9-340. System of accounts.

The Office of Regulatory Staff may, in its discretion, and subject to approval of the commission, prescribe systems
of accounts to be kept by telephone utilities subject to the commission's jurisdiction and the Office of Regulatory
Staff may prescribe the manner in which the accounts shall be kept and may require every telephone utility to keep
its books, papers, and records accurately and faithfully according to the system of accounts as prescribed by the
Office of Regulatory Staff. But nothing in this section shall be construed to be in conflict with or in violation of the
provisions of the Communications Act of Congress of 1934, as amended (U. S. C. A. Title 47, Sections 151 through
609), nor shall anything herein be construed to be in conflict with any lawful order of the Federal Communications
Commission issued pursuant to the authority vested in it by said act of Congress.

§ 58-9-350. Depreciation and retirement charges.

Every telephone utility shall have the right, and may be so required, to charge annually as an operating expense a
reasonable sum for depreciation and credit it to a reserve account for such purpose. Such reserve account shall be
charged with plant retirements. But if the reserve thus created shall at any time in the judgment of the Commission
be excessive, the Commission after due hearing shall make such order as will result in credits to such reserve
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thereafter conforming to actual facts and conditions as ascertained by the Commission.
The Commission may control or limit such depreciation reserve.

Nothing in this section shall be construed to be in conflict with or in violation of the provisions of the
Communications Act of Congress of 1934, as amended (U. S. C. A. Title 47. Sections 151 through 609), nor shall
anything herein be construed to be in conflict with any lawful order of the Federal Communications Commission
issued pursuant to the authority vested in it by said act of Congress.

§ 58-9-360. Restrictions on capitalization for rate-making purposes.

No telephone utility shall for rate-making purposes, capitalize its franchises, rights, powers or privileges or its right
to own and operate or enjoy any such franchise, rights, powers or privileges in excess of the amount paid to the State
or to any political subdivision of the State as the consideration for the grant thereof or capitalize any lease or
contract of sale for consolidation or merger of two or more telephone utilities; nor shall the Commission permit any
such capitalization by a telephone utility nor shall any telephone utility issue by way of substitution any capital
stock, trust certificates, bonds, notes or other evidences of indebtedness or other securities for any consolidated or
merged company exceeding the aggregate value of the properties so consolidated or merged and any additional sum
of money actually contributed in cash and additional property or labor actually contributed. The determination of
such consideration or value as aforesaid shall be subject to the approval of the Commission.

8§ 58-9-370. Annual and special reports.

(A) Subject to approval of the commission, the Office of Regulatory Staff may require any telephone utility to file
annual reports in such form and of such content as the Office of Regulatory Staff may require and special reports
concerning any matter about which the Office of Regulatory Staff is authorized to inquire or to keep itself informed
or which it is required to enforce. All reports shall be under oath when required by the Office of Regulatory Staff.

(B) A copy of all reports filed with the commission also must be provided to the Office of Regulatory Staff.

§ 58-9-380. Office in State.

Each telephone utility shall have an office in one of the counties of this State in which its property or some part
thereof is located and shall keep in such office all such books, accounts, papers, and records as shall reasonably be
required by the Office of Regulatory Staff to be kept within the State. No books, accounts, papers, or records
required by the Office of Regulatory Staff to be kept within the State shall be removed at any time from the State
except upon such conditions as may be prescribed by the Office of Regulatory Staff.

§ 58-9-390. Compliance with rules and regulations.

Each telephone utility shall obey and comply with each and every requirement of every order, decision, direction,
rule, or regulation made or prescribed by the commission and every direction, rule, or regulation made or prescribed
by the Office of Regulatory Staff in the performance of its duties under Articles 1 through 13 of this chapter, or in
relation to any other matter in any way relating to or affecting the business of such telephone utility and shall do
everything necessary or proper in order to secure compliance with and observance of every such order, decision,
direction, rule, or regulation by all of its officers, agents, and employees.

Current through End of 2006 Reg. Sess.
END OF DOCUMENT
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West's Tennessee Code Annotated Currentness
Title 65. Public Utilities and Carriers (Refs & Annos)

@ Chapter 21. Telegraphs and Telephones
= Part 2. Rights-of-way

§ 65-21-201. Rights of way

Any person or corporation organized for the purpose of transmitting intelligence by magnetic telegraph or telephone,
or other system of transmitting intelligence the equivalent thereof, which may be invented or discovered, may
construct, operate, and maintain such telegraph, telephone, or other lines necessary for the speedy transmission of
intelligence, along and over the public highways and streets of cities and towns, or across and under the waters, and
over any lands or public works belonging to this state, and on and over the lands of private individuals, and upon,
along, and parallel to any of the railroads, and on and over the bridges, trestles, or structures of such railroads.

§ 65-21-202. Public way obstruction

The ordinary use of such public highways, streets, works, railroads, bridges, trestles, or structures shall not be
thereby obstructed, nor the navigation of such waters impeded, and just damages shall be paid to the owners of such
lands, railroads, and turnpikes, by reason of the occupation of the lands, railroads, and turnpikes by the telegraph or
telephone corporations.

§ 65-21-203. Exclusive rights

No telegraph or telephone corporation has the power to contract with the owners of lands or the rights in lands, or
with any other person or corporation, for the right to erect, operate, or maintain telegraph, telephone, or other lines
or works for the speedy transmission of intelligence, over the lands, privileges, rights, or easements of such owner or
other person or corporation, to the exclusion of other persons or corporations authorized to erect and operate lines
and works for the speedy transmission of intelligence.

§ 65-21-204. Condemnation

In the event such telegraph or telephone companies should fail, upon application to such individuals, railroads,
companies, to secure such right-of-way, by consent, contract, or agreement, then such telegraph or telephone
corporations shall have the right to proceed to procure the condemnation of such property, lands, rights, privileges,
and easements, in the manner prescribed by law for taking private property for works of internal improvement.

§ 65-21-205. Line construction; liability

When any such telegraph or telephone company shall desire to construct lines on or along the lands of individuals,
or on the right-of-way and structures of any railroad, the telegraph or telephone company may, by its agents, have
the right peacefully to enter upon such lands, structures, or right-of-way, and survey, locate, and lay out its lines
thereon, being liable, however, for any damage that may result by reason of such act.

Current through end of 2006 Second Reg. Sess.
END OF DOCUMENT

© 2007 Thomson/West, No Claim to Orig. U.S. Govt. Works.
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§26.129. Standards for Access to Provide Telecommunications Services at Tenant Request.

(a) Purpose. The purpose of this section is to implement Public Utility Regulatory Act (PURA)
§854.259, 54.260, and 54.261 regarding the non-discriminatory treatment of a telecommunications
utility by the property owner upon a tenant's request for telecommunications services.

(b) Application.
(1)  This section applies to the following entities:

(A) "Telecommunications utilities" or "telecommunications utility” as defined in PURA
§51.002(11), that hold a consent, franchise, or permit as determined to be the appropriate
grants of authority by the municipality and hold a certificate if required by PURA;

(B) Public or private property owners of commercial property and the property owner's
authorized representative(s); and

(C) Public or private property owners of commercially operated residential property with four
or more dwelling units and the property owner's authorized representative(s).

(2) This section does not apply to institutions of higher education as set forth by PURA

§54.259(b).

(c) Definitions. The following words and terms, when used in this section, shall have the following
meanings, unless the context clearly indicates otherwise.

(1)  Conduit — A pipe installed on the property, in a building between floors, attached to walls,
between buildings, located in the ceiling or floor space of a building, located on a customer's
premise, or from a public right of way into a property for the purposes of containing and
protecting cable.

(2)  Property — A building or buildings that are under common ownership and which are located
on a single tract of land or tracts of land that are adjoining or would be in the absence of streets
or other public rights-of-ways.

(3)  Property owner — The owner of the property or its authorized representative(s).

(4) Requesting carrier — A telecommunications utility seeking access to space on the property for
the purpose of providing telecommunications services to one or more tenants who have
requested such services.

(5) Space — Area of the property for which access is being requested by the requesting carrier,
which will be used to install the telecommunications equipment needed to provide
telecommunications services to a requesting tenant on the property. Space includes conduit
and may be located in or on the rooftop of a building or buildings on the property.

(6) Telecommunications equipment — The equipment installed or used by the requesting carrier
to provide telecommunications services to a requesting tenant.

(7)  Tenant — Any occupant of a building or buildings on the property under the terms of a lease
with the property owner which has a remaining term of more than six months and who is not
subject to filed bona fide eviction proceedings under such lease with the property owner, or an
authorized subtenant of such occupant whose occupancy is subject to the terms of the primary
lease which has a remaining term of more than six months.

(d) Rights of parties.
(1)  Tenant's right to choose requesting carrier. A tenant is entitled to choose the provider of its
telecommunications services.
| (2)  Property owner's rights to manage access. The requirements of this subsection are not
intended to eliminate or restrict the property owner's rights to manage access to public or
private property pursuant to PURA §§54.259, 54.260, and 54.261.

§26.129--1 effective date 10/10/00
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§26.129(d)(2) continued

(A) A property owner may:

(i) impose a condition on the requesting carrier that is reasonably necessary to protect:
(1) the safety, security, appearance, and condition of the property; and
(II) the safety and convenience of other persons;

(iiy  impose a reasonable limitation on the time at which the requesting carrier may
have access to the property to install telecommunications equipment;

(iiiy impose a reasonable limitation on the number of such requesting carriers that have
access to the property, if the property owner can demonstrate a space constraint
that requires the limitation;

(iv) require a requesting carrier to agree to indemnify the property owner for damage
caused installing, operating, or removing telecommunications equipment;

(v) require a tenant or requesting carrier to bear the entire cost of installing, operating,
or removing telecommunications equipment; and

(vi) require requesting carrier to pay compensation that is reasonable and
nondiscriminatory among such telecommunications utilities.

(B) A property owner may not:

(i)  prevent the requesting carrier from installing telecommunications equipment on
the property upon a tenant request;

(i)  interfere with the requesting carrier's installation of telecommunications equipment
on the property upon a tenant request;

(iiiy  discriminate against such requesting carrier regarding installation, terms, or
compensation of telecommunications equipment to a tenant on the property;

(iv) demand or accept an unreasonable payment of any kind from a tenant or the
requesting carrier for allowing the requesting carrier on or in the property; or

(v)  discriminate in favor of or against a tenant in any manner, including rental charge
discrimination, based on the identity of a telecommunications utility from which a
tenant receives telecommunications services.

(3) Requesting carrier's right to access.

(A) Upon a tenant request, the requesting carrier has the right to install telecommunications
equipment on the property in order to provide telecommunications services to the
requesting tenant:

(i)  for a period no longer than the remaining term of the requesting tenant's lease
unless otherwise agreed to by the requesting carrier and the property owner.
Should the requesting tenant's lease renew, the agreement between the requesting
carrier and the property owner automatically continues, without the need for
renegotiation, for the term of the requesting tenant's renewal;

‘ (i)  without interference from the property owner, except as provided in this
subsection; and
(iii)  at terms, conditions, and compensation rates which are non-discriminatory.
(B) The requesting carrier shall comply with all applicable federal, state, and local codes and
standards, e.g., fire codes, electrical codes, safety codes, building codes, elevator codes.
(4) Restriction on exclusive agreement. A telecommunications utility shall not enter into an
agreement, contract, pact, understanding or other like arrangement with the property owner to
be the sole or exclusive provider of telecommunications services to actual or prospective
| tenants on the property.

§26.129--2 effective date 10/10/00
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(e) Procedures upon tenant request.
Tour of property.

(1)

@

3)

(A)

(B)
©

Upon receiving a request for telecommunications services from a tenant, but prior to or
concurrently with providing the property owner with notice of intent to install
telecommunications equipment as described in paragraph (3) of this subsection, the
requesting carrier may request, in writing, a tour of the property to determine an
appropriate location for the telecommunications equipment needed to provide the
telecommunications services requested by such tenant. This request shall identify the
requesting tenant and be sent by certified mail, return receipt requested to the property's
on-site manager, or designee, and to the person identified in the tenant's lease to receive
notices.

The property owner shall provide such property tour within ten business days of receipt
of the requesting carrier's written request.

The requesting carrier and the property owner may agree, in writing, to extend the
timelines prescribed by this subsection.

Request for technical drawings.

A)

B)

©)

In its written request for a tour of the property, the requesting carrier may request that the
property owner provide computer aided design (CAD) drawings or similarly detailed
drawings of the mechanical room(s), risers and other common spaces, if available, in
order to assist the requesting carrier in developing plans and specifications for placement
of telecommunications equipment.

Such drawings should be provided to the requesting carrier, within ten business days of
the property owner's receipt of the requesting carrier's written request. The requesting
carrier will bear the reasonable actual cost of providing the requested drawings.

The requesting carrier and the property owner may agree, in writing, to extend the
timelines prescribed by this subsection.

Notice of intent to install telecommunications equipment.

(A)

(B)

©

(D)

Upon receiving a request for telecommunications services from a tenant, the requesting

carrier shall notify the property owner not fewer than 30 calendar days before the

proposed date on which installation of telecommunications equipment needed to provide

the telecommunications services requested by a tenant is to commence.

Such notice shall be sent by certified mail, return receipt requested, to the property’s on-

site manager, or designee, and to the person identified in the tenant's lease to receive

notices.

The requesting carrier shall include, but is not limited to, the following in its notice of

intent:

(i)  the identity of the requesting tenant;

(i)  the property address and building number (if applicable);

(ili)  the proposed timeline for the installation of telecommunications equipment;

(iv) the type of telecommunications equipment to be installed;

(v) the proposed location, space requirements, proposed engineering drawings, and
other specifications of the telecommunications equipment;

(vi)  the conduit requirements, if any; and

(vii) a copy of PURA §§54.259, 54.260, and 54.261 and this section (Substantive Rule
§26.129).

The requesting carrier and the property owner may agree, in writing, to extend the

timelines prescribed by this subsection.

§26.129--3 effective date 10/10/00
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(fy Requirement to negotiate for 30 days.

(2)

(1)

()

3)

Upon receipt of the requesting carrier's notice of intent to install telecommunications
equipment, the property owner and the requesting carrier shall attempt to reach a mutually
acceptable agreement regarding the installation of the requesting carrier's telecommunications
equipment and reasonable compensation due the property owner as a result of such installation.
If such an agreement is not reached within 30 calendar days of the property owner's receipt of
the requesting carrier's notice of intent, either party may file for resolution pursuant to
subsection (i) of this section.

The requesting carrier and the property owner may agree, in writing, to extend the period of
negotiation prescribed by this subsection.

Parameters for installation of telecommunications equipment. The property owner shall not deny
the requesting carrier access to space, except due to inadequate space or safety concerns.

1)

(2)

Inadequate space.

(A) Property owner's denial due to inadequate space. The property owner may deny access to
space if it does so within ten business days of its receipt of the requesting carrier's notice
of intent to install telecommunications equipment, where the space and/or conduit
required for installation is not sufticient to accommodate the requesting carrier's request.

(B) Demonstration of inadequate space.

(i) In the event the property owner denies access to space, the property owner shall
demonstrate that there is insufficient space and/or conduit to accommodate the
requesting carrier's request for space. The property owner shall allow the
requesting carrier to inspect the space and/or conduit to which it is denied access;
or it may utilize any other method of proof mutually agreed upon by the property
owner and the requesting carrier.

(i)  Such demonstration shall be completed within ten business days of the requesting
carrier's receipt of the property owner's denial.

(ili) Following such demonstration or other agreed upon method of proof, the
requesting carrier shall have ten business days to dispute the property owner's
assertion that a space limitation exists by pursuing resolution pursuant to
subsection (i) of this section.

(C) The requesting carrier and the property owner may agree, in writing, to extend the
timelines prescribed by this subsection.

Safety concerns.

(A) Property owner's denial due to safety concern. The property owner may deny access to
space if it does so within ten business days of its receipt of the requesting carrier's notice
of intent to install telecommunications equipment, where the installation of the requesting
carrier's telecommunications equipment would cause an unreasonable circumstance that
would compromise the safety of the property and/or persons on the property.

(B) Demonstration of safety concern.

(i) In the event the property owner denies access to space, the property owner shall
demonstrate that an unreasonable safety hazard that requires the denial of access to
space exists. The property owner shall specify the alleged safety hazard and cite
any applicable codes and/or standards. The property owner shall allow the
requesting carrier to inspect the space and/or conduit to which it is denied access,
or it may utilize any other method of proof mutually agreed upon by the property
owner and the requesting carrier.

(ii)  Such demonstration shall be completed within ten business days of the requesting
carrier's receipt of the property owner's denial.

§26.129--4 effective date 10/10/00
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§26.129(g)(2)(B) continued

(ili)  Following such demonstration or other agreed upon method of proof, the
requesting carrier shall have ten business days to dispute the property owner's
assertion that a safety hazard exists by pursuing resolution pursuant to subsection
(i) of this section.

(C) The requesting carrier and the property owner may agree, in writing, to extend the
timelines prescribed by this subsection.

(h) Parameters for determining reasonable compensation for access.

@)

(1

@

3)

C)

The property owner and the requesting carrier shall attempt to reach a mutually acceptable
agreement regarding reasonable and non-discriminatory compensation due the property owner
as a result of the requesting carrier's installation of telecommunications equipment required to
provide telecommunications services to a requesting tenant.

The property owner shall not impose a fee on the requesting carrier unrelated to the requesting
carrier's usage of space and/or provision of telecommunications services to a requesting tenant,
except as provided by agreement of the property owner and the requesting carrier.

The property owner and the requesting carrier shall negotiate terms and conditions concerning
the removal of the requesting carrier's telecommunications equipment upon the departure of a
tenant served by such requesting carrier or the end of the service agreement between a tenant
and the requesting carrier.

The property owner may require a security deposit not to exceed an amount equal to one month
of fees or rents as determined by the agreement between the requesting carrier and the property
owner. The requesting carrier and property owner may agree, in writing, to a security deposit
of a differing amount than prescribed by this subsection.

Failure to reach negotiated agreement,

(1

)

©))

Alternative Dispute Resolution. As an alternative to petitioning the commission for
resolution of a dispute, upon agreement of both parties, parties may voluntarily submit any
controversy or claim under this section to settlement by alternative dispute resolution. This
alternative dispute resolution shall be conducted under the alternative dispute resolution
procedures of the Texas Government Code, Administrative Procedure Act, Chapter 2009, and
the Texas Civil Practice and Remedies Code, Chapter 154.
Petition to commission for resolution of dispute. If a mutually acceptable agreement
regarding the installation of the requesting carrier's telecommunications equipment, the
reasonable compensation due the property owner as a result of such installation, or other
disputed issues is not reached within 30 calendar days of the property owner's receipt of the
requesting carrier's notice of intent to install telecommunications equipment, either the property
owner or the requesting carrier may petition the commission for resolution. The petition shall
include proof of the requesting carrier's proper service of notice of intent to the property owner
in the form of an affidavit and attached copy of return receipt.
Types of disputes and information required for each.
(A) Installation dispute.
(i) The property owner may deny access consistent with subsection (g) of this section.
(iiy  The property owner and the requesting carrier shall each provide the commission
with information specifying the space or safety related installation dispute(s) that is
preventing a negotiated agreement.
(iii) The property owner and the requesting carrier shall each provide the commission
with information supporting its position in the dispute(s).

§26.129--5 effective date 10/10/00
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§26.129(i)(3) continued

(B) Reasonable compensation dispute.

()

(iD)

(iif)

The property owner shall provide the commission with the amount of
compensation being sought and the basis for such claim, including information
supporting the factors listed in clause (iii) of this subparagraph.

The requesting carrier shall provide the commission with information supporting

the amount of compensation it deems reasonable to compensate the property owner

for installation of its telecommunications equipment.

In determining a reasonable amount of compensation due the property owner for

installation of the requesting carrier's telecommunications equipment, the

commission may consider, but is not limited to, the following:

1)) the location and amount of space occupied by installation of the requesting
carrier's telecommunications equipment;

(II)  evidence that the property owner has a specific alternative use for any space
which would be occupied by the requesting carrier's telecommunications
equipment and which would result in a specific quantifiable loss to the
property owner;

(III)  the value of the property before and after the installation of the requesting
carrier's telecommunications equipment and the methods used to determine
such values;

(IV) possible interference of the requesting carrier's telecommunications
equipment with the use and occupancy of the property which would cause a
decrease in the rental or resale value of the property;

(V) actual costs incurred by the property owner directly related to installation of
the requesting carrier's telecommunications equipment;

(VI) the market rate for similar space used for installation of telecommunications
equipment in a similar property; and

(VII) the market rate for tenant leaseable space in the property or a similar
property.

(C) Other disputed issues.

@

(if)

Procedure.

The property owner and the requesting carrier shall each provide the commission
with information specifying any other dispute(s) preventing a negotiated
agreement.

The property owner and the requesting carrier shall each provide the commission
with information supporting its position regarding these other dispute(s).

(A) Upon the proper filing of a petition, as set forth in paragraph (1) of this subsection, the
commission may proceed to resolution of a dispute pursuant to the commission's
procedural rules as set forth in Chapter 22 of this title (relating to Practice and
Procedure).

(B) In addition to the requirements set forth in paragraph (1) of this subsection, all petitions
shall comply with the requirements of Chapter 22, Subchapter D of this title (relating to
Notice) and Chapter 22, Subchapter E of this title (relating to Pleadings and Other
Documents).

(C) The commission may grant interim relief, subject to true-up, so as not to impair or delay,
the right of the requesting carrier to install, maintain, and remove its telecommunications
equipment, or to provide telecommunications services to a requesting tenant, during the
pendency of the proceeding.

§26.129--6 effective date 10/10/00
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() Administrative penalties. The provisions set forth in §22.246 of this title (relating to Administrative
Penalties) shall apply to any violation of this section whether by a property owner, property manager,
or telecommunications utility.

§26.129--7 effective date 10/10/00
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NN CARGEN,
IN THE SUPERIOR COURT OF THE STATE OF4&R IZWX( oLk
IN AND FOR THE COUNTY OF MARICOPA

ACCIPITER COMMUNICATIONS, INC.,
a Nevada corporation,

cv2005-010727

Plaintiff, Cause No.
V.
COX ARIZONA TELCOM, L.L.C. an
Arizona limited liabili% company, COMPLAINT
COXCOM, INC., A DELAWARE
CORPORATION (FN), a Delaware (Non-classified Civil)

corporation; COX COMMUNICATIONS,
INC., a Delaware corporation; SHEA
SUNBELT PLEASANT POINT, L.L.C.,
a/k/a VISTANCIA L.L.C., a Delaware
limited liability company; VISTANCIA
COMMUNICATIONS, L.L.C.; an Arizona
limited liability company; CITY OF
PEORIA, an Arizona municipal corporation;
DEBRA STARK, in her official capacity as
the Director of the Community Development
Department of the City of Peoria; JO

DOES I-X; JANE DOES 1I-X; ABC
CORPORATIONS I-X; and XYZ
PARTNERSHIPS or OTHER ENTITIES I-
X

Defendants.

Plaintiff Accipiter Communications, Inc., by and through undersigned counsel, for its

Complaint alleges as follows:
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| Introduction.

l. This Complaint is brought by a local telephone company Accipiter
Communications, Inc., (“Accipiter”), which has been unlawfully precluded from offering its
communications services to the public within a vast master planned community known as
Vistancia, which is located within Accipiter’s service area. Accipiter is still investigating the
facts and circumstances surrounding the allegations in this Complaint, which is being filed at
this time to preserve its claims against the Defendants. Accipiter will promptly seek to amend
this Complaint should additional facts and claims become known.

2. The wrongful scheme to keep Accipiter from competing for customers in
Vistancia involves an elaborate series of carefully crafted instruments and multiple contract
agreements with some terms very selectively disclosed to the public and other terms cloaked
from public view under a claim of confidentiality. When viewed together the documents reveal
a conspiracy and scheme to unlawfully impose a monopoly over communications within
Vistancia and to intentionally defraud the Plaintiff and all other wireline communications
carriers, other than Cox, that may attempt to compete in Vistancia.

II. Parties, Jurisdiction and Venue.

3. Plaintiff, Accipiter Communications, Inc., is a Nevada corporation authorized to
conduct business in Arizona. Accipiter is alocal exchange carrier in the business of providing
telephone and other wireline communications services such as cable television and high speed
internet service to the public. Accipiter conducts it business in Arizona including Maricopa
County, Arizona. Accipiter is what is commonly known as an incumbent local exchange carrier
or “ILEC.” Accipiter was granted a Certificate of Convenience and Necessity (“CC&N”) by the
Arizona Corporation Commission to provide local exchange telecommunications services in
portions of Maricopa and Yavapai Counties. Accipiter’s service area includes largely rural areas
to the north and west of the Phoenix metropolitan area.

4, The development that is the subject of this litigation is called Vistancia (the

H:\10013.DIRVACCIPITER\Complaint2.wpd 2
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“Development”). Vistancia is a master planned community located within the city limits of the
City of Peoria, in the northwestern part of the City, at roughly the intersection of Jomax and El
Mirage Roads. According to the developer’s marketing literature and information from the City
of Peoria, the Development contains approximately 7,100 acres and at build-out will consist of
approximately 17,000 housing units with a population of 45,000 residents, and 820 acres
dedicated to commercial, mixed use and business park facilities, school sites, golf courses, parks
and other amenities. Based on total number of housing units, Vistancia will be approximately
the size of the City of Prescott Arizona, the 15" largest city in Arizona. The Development
opened to the public in or about February 2004. More than 1,160 homes were sold in 2004,
during the first ten months that the Development was open. Significantly more than 1,160
building permits were issued for construction of infrastructure and homes in the Development
during 2004, and additional building permits for construction in the Development continue to
be applied for and issued, and the developer intends that building permits will continue to be
applied for and issued on an ongoing bases over the next several years as the Development
continues with construction and sales to the public.

5. Defendant Shea Sunbelt Pleasant Point, LLC (“Shea Sunbelt”) is the master
developer of the Development. On information and belief, Shea Sunbelt Pleasant Point, LL.C
is a Delaware limited liability company that is authorized to do business and is doing business
in Arizona. Shea Sunbelt is the sole member and manager of Defendant Vistancia
Communications, LLC. After some of the events that are the subject of this Complaint had
occurred, Shea Sunbelt Pleasant Point, LL.C changed its name to VistanciaLLC. However, Shea
Sunbelt has continued to do business from time to time under the name of Shea Sunbelt Pleasant
Point LLC. Upon information and belief, Shea Sunbelt has exclusive authority to direct the
operations and activities of Defendant Vistancia Communications, LLC.

6. On information and belief, Defendant Vistancia Communications, L.L.C..

(“Vistancia Communications”) is an Arizona limited liability company that was formed by Shea

H:A10013.DIRACCIPITER\Complaint2.wpd 3
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Sunbelt on or about March 6, 2003. Vistancia Communications was created for the sole purpose
of carrying out and otherwise facilitating the wrongful acts complained of in this Complaint.
Vistancia Communications is referred to as the “Access Entity” in the numerous interlocking
instruments and agreements that are the subject of this Complaint.

7. Shea Sunbelt and Vistancia Communication are referred to collectively in this
Complaint as the “Developer.” The Developer defendants are alter egos of each other, and each
of the Developer defendants acted at the direction of, on behalf of, and under the control of the
other Developer defendant with regard to the allegations of and subject matter of this Complaint.
All of the Developer defendants are liable for and responsible for the actions of the other
Developer defendant with regard to this Complaint.

8. On information and belief, Cox Arizona Telcom, LLC, (“Cox Arizona Telcom™)
is an Arizona limited liability company. Cox Arizona Telcom is a competitive local exchange
carrier (“CLEC”) that provides telephone services to the public in competition with services
provided by ILECs including in competition with the Plaintiff’s services. Upon information and
belief, Cox Arizona Telcom, LLC, is the successor-in-interest to Cox Arizona Telcom, Inc. and
successor in interest to Cox Arizona Telcom II, L.L.C.

9, On information and belief, Defendant CoxCom, Inc., A Delaware Corporation
(FN), (“CoxCom”) is a Delaware corporation authorized to conduct business in Arizona and
doing business in numerous states including Arizona, and more specifically CoxCom does
business in Maricopa County Arizona. CoxCom is in the business of selling and delivering
cable television and high speed internet service and similar services to the public. Also on
information and belief, in addition to its own name, CoxCom from time to time also conducts
its business under numerous other names including but not limited to CoxCom, Cox
Communications Phoenix, Cox Communications, Cox Communications, Inc., Cox Business
Services, as well as other similar and dissimilar names. Also on information and belief,

CoxCom is the sole Member and Manager of Cox Arizona Telcom.
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10.  Oninformation and belief, Defendant Cdx Communications , Inc., is a Delaware
corporation that is not authorized to conduct business in Arizona. Cox Communications, Inc.,
does business nationwide, including in Maricopa County Arizona. Also on information and
belief, CoxCom is a wholly owned subsidiary of Cox Communications, Inc.

11. Defendants Cox Arizona Telcom, CoxCom, and Cox Communications, Inc. are
referred to collectively in this Complaint as “Cox.” The Cox defendants are alter egos of each
other, and each of the Cox defendants acted at the direction of, on behalf of, and under the
control of each of the other Cox defendants with regard to the allegations of and subject matter
of this Complaint. All of the Cox defendants are liable for and responsible for the actions of the
other Cox defendant with regard to this Complaint

12. Defendant City of Peoria (“City”) is an Arizona municipal corporation duly
organized under the laws of the State of Arizona, and is located within Maricopa County,
Arizona. The City has been named in this Complaint as a proper party needed to give effect to
the ‘counts relating to the Vistancia plats and building permits.

13.  Defendant Debra Stark (the Director) is the Community Development Department
Director of the City of Peoria and is named in her official capacity as the Community
Development Department Director of the City of Peoria. The Director has been named in this
Complaint as a proper party needed to give effect to the counts relating to the Vistancia plats and
building permits.

14.  John Does I-X, Jane Does [-X, ABC Corporations I-X and XYZ Partnerships or
Other Entities I-X are individuals, corporations, partnerships and other entities not yet
sufficiently known to be identified at the time of filing of this Complaint. Plaintiff will seek
leave to amend the Complaint when the true identities of any such Defendants become known.

15.  Each of the Defendants, separately and collectively, has caused events to occur
in Maricopa County, Arizona that give rise to the causes of action set forth in this Complaint.

16. The Cox and Developer Defendants have conspired, agreed, and otherwise
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wrongfully created a complex web of intricate inter-related documents, agreements, contracts,
understandings, actions and misrepresentations that erected impenetrable barriers to entry of
competition in Vistancia.

III. Developer Reguested a Single ILEC for Vistancia.

17.  Asthings existed when Vistancia was first proposed by the Developer, Vistancia
stretched across the certificated areas of two different ILECs, Accipiter and Qwest. Most of
Vistancia was located within Accipiter’s certificated area, and a smaller southern portion of the
Development was withing Qwest’s then existing certificated area.

18.  Commencing in early 2002, Shea Sunbelt, Accipiter and Qwest had discussions
regarding the provision of telecommunications services in Vistancia. In those discussions, Shea
Sunbelt expressed its desire that the Development be served by a single incumbent local
exchange carrier rather than splitting the Development between Accipiter and Qwest territories.
During these discussions, Shea Sunbelt requested that Accipiter and Qwest “work together” to
accomplish the request that a single ILEC serve the Development.

19.  Indirect response to Shea Sunbelt's request for a single ILEC, on or about August
22, 2002, Accipiter filed an applicatioh to extend its territory with the Arizona Corporation
Commission requesting that Accipiter's CC&N be extended to include the Qwest sections, and
Plaintiff entered into negotiations with Qwest, which resulted in Qwest’s agreement to transfer
area containing the southern portion of Vistancia to Accipiter, and the transfer application was
later approved by the Corporation Commission.

20.  As the incumbent local exchange carrier for the Development, Accipiter has
so-called "carrier of last resort” obligations for the Development. Upon information and belief,
Developer and Cox are all aware that Accipiter has carrier of last resort obligations for the
Development.

21.  Shea Sunbelt formed Vistancia Communications after meeting with Qwest and

Accipiter, and after Accipiter filed the Transfer Application. Developer and Cox had knowledge
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that Accipiter was proceeding with the Transfer Application.

IV. The Common Services, Easements and Restrictions Agreement.

The Shea Sunbelt and Vistancia Communications entered into an agreement entitled
Common Services Easements and Restrictions (the “CSER”), dated on or about June 10, 2003.
The CSER was recorded June 27, 2003, as Docket No. 2003-0837106 in the Official Records
of the Maricopa County Recorder. The same entities signed the CSER on behalf of both Shea
Sunbelt and Vistancia Communications, highlighting the fact that Shea Sunbelt and Vistancia
Communications are effectively one and the same.

22 Pursuant to the CSER, Shea Sunbelt granted to Vistancia Communications, its
wholly-owned and exclusively controlled subsidiary, the following exclusive and perpetual
easements:

(a) In_Gross Easement over the In Gross Easement Area. The in
gross easement ("In Gross Easement") is an exclusive and perpetual easement
over, under and across certain real property within the Development (the "In
Gross Easement Area") for the purpose of identifying and contracting with
Communication Service Providers allowed to provide or otherwise make
available Facilities and Communication Services for the Development within the
In Gross Easement Area. Vistancia Communications has sole and complete
discretion in selecting the Communication Service Providers that will provide
Communication Services within the Development.

CSER atp. 3, § 2.01.

(b) Service Easement over the Service Area. The service easement

("Service Easement") is an exclusive and perpetual easement over, under and

across certain real property within the Development (the "Service Easement

Area") to construct, lay, install, own, operate, lease, license, franchise, alienate,

assign modify, alter, sup‘flement, inspect, maintain, repair, reconstruct, replace,

remove, relocate, expand or otherwise service in the Service Easement Area any

and all necessary or desirable Facilities of any type used to provide or make
available any Communication Services within theIIJ)evelopment.

CSER at p. 3, § 2.02.

23.  The CSER includes many defined terms such as: a "Communication
Service Provider” is a third party provider of one or more Communication Services
within the Development; the term "Facilities" means the construction, installation,

modification, alteration, supplementation, repair, reconstruction or replacement of any
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and all necessary or desirable hardware or equipment of any type used to provider or
otherwise make available any Communication Services; and "Communication Services"
means cable television service, community technology services, e-commerce
transaction services, internet bandwidth access services, community intranet services,
telephone services (local), telephone services (long distance), video on-demand services
and security monitoring services.

24.  Pursuant to § 2.03 of the CSER, the In Gross Easement and the Service
Easement (collectively referred to in the CSER as the "Combined Easement") are
intended "for the private, personal, exclusive and perpetual use and benefit of
[Vistancia Communications] and its grantees, licensees, lessees, franchisees, successors
and assigns who have been identified and contracted with [ Vistancia Communications]
to own, install, repair, relocate, expand, or otherwise service the Facilities used by
Communication Service Providers in providing Communication Services to the
Development."” The CSER requires Shea Sunbelt to protect Vistancia
Communications’ "exclusive rights to provide Communication Services" and
specifically prohibits the use of the Combined Easement by Communication Service
Providers not authorized by Vistancia Communications. CSER at p. 5, § 2.06.

25.  All utility providers other than Communication Service Providers are
granted access to the Development for the placement of their utility plant through
conventional dedicated public utility easements included in the Map of Dedication and
recorded plats. Communication Service Providers, on the other hand, are specifically
excluded from dedicated public utility easements, and may only gain access for the
placement of Facilities by eXecuting an agreement with Vistancia Communications,
which has sole and absolute discretion to grant or deny such access.

26.  Under the CSER, Vistancia Communications has sole and absolute

discretion to select a Communication Service Provider for the Development.
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Conversely, under the language in the CSER, Vistancia Communications has sole and
absolute discretion to exclude any Communication Service Provider it so chooses by
denying access to the Combined Easement.

27. The CSER forms the foundation of a suite of documents hereinafter
described, which taken as a whole, demonstrate an intentional plan to exclude
competition and otherwise monopolize the delivery of wireline communications
services in Vistancia.

V. Multi-Use Easements and Indemnity Agreement.

28.  On July 2, 2003, the Developer and the City of Peoria entered into an
agreement entitled Multi-Use Easements and Indemnity (the “MUE&I”). The MUE&I
was recorded July 23, 2003, as Instrument No. 2003-0975499 in the Official Records
of the Maricopa County Recorder.

29. The MUE&I sets forth several agreements between the City of Peoria, the
Developer and Vistancia Communications which were designed to facilitate the scheme
devised by the Developer and Cox to monopolize the telecommunications market while
protecting the City's ability to collect franchise fees, issue construction permits and
impose City construction code requirements, as if the City directly controlled the
Combined Easement. And, in the event a Communication Service Provider was to
mount a legal challenge to the scheme, the MUE&I requires Vistancia‘Communications
and the Developer to "indemnify, defend and hold harmless" the City from any "losses,
claims, damages, liabilities or actions." MUE&I at p. 4, § 4.01. The key elements of
the MUE&I are explained in the following paragraphs. |

30.  First, under the MUE&I the City of Peoria issues permits for the
construction of Facilities for Communication Services (a "Communication Facilities
Permit") within Multi-Use Easements ("MUESs," which are the dedicated easements

located within the Combined Easement) pursuant to "the same procedures under which
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the City issues permits for the construction and installation of facilities within MUEs
for gas, electric, and other utility services." Id. at p. 3, § 2.02. However, prior to the
issuance of a Communication Facilities Permit, the City must confirm with Vistancia
Communications that the person or entity seeking a Communication Facilities Permit
has been granted a right to construct Facilities in the MUEs by Vistancia
Communications in accordance with the CSER, and the City acknowledges that
Vistancia Communications has exclusive discretion to admit or exclude any
Communication Service Provider to the MUEs. Id. at p. 2, § 2.01.

31.  Second,underthe MUE&I Shea Sunbelt and Vistancia Communications
agree that they will include in any contract or agreement entered into with any
Communication Service Provider a provision which (a) requires the Communication
Service Provider to pay to the City the franchise fees that would be payable by such
Communication Service Provider as if the> City (as opposed to Vistancia
Communications) were the grantor of the right to provide Communication Services
and/or install Facilities within the MUEs, and (b) names the City as an intended third
party beneficiary entitled to enforce the provision set forth in the preceding item (a).
Id atp.3, §3.01.

32. Third, under the MUE&I the Shea Sunbelt and Vistancia
Communications "agree and warrant that any construction, maintenance, or other
actions by the Developer in the MUEs will be done and repaired as if the MUEs were
held in fee by the City with no reserved rights held by the Developer." Id. at pp. 3-4,
§ 3.02 (emphasis added). In other words, that construction, maintenance and repair
within the MUEs by Communication Service Providers was done in accordance with
City standards and the City of Peoria Code like all other utility construction within the
MUE:s.

33.  Fourth, underthe MUE&I the Developer and Vistancia Communications
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jointly and severally indemnify the City of Peoria from and against any losses, claims,
liabilities, damages or actions arising as a result of the MUE&I.

34.  The City of Peoria can not administer the MUEs within the Development
in a way which denied access to telecommunications carriers or established one
telecommunications carrier as the monopoly. To do so would clearly run afoul of
Arizona’s municipal right-of-way statutes, A.R.S. § 9-581, et seq., and other applicable
law.

VI. Amended and Restated Declaration of Covenants, Conditions, Restrictions,
Reservations and Easements.

35. The Amended and Restated Declaration of Covenants, Conditions,
Restrictions, Reservations and Easements for Vistancia Village A (dated July 31, 2003)
(the CC&Rs) provide that all rights and easements granted in the CSER run with the
land and are binding on the owners of lots and parcels within the Development. This
provision has the effect of limiting the rights of all property owners within the
Development to the Communication Service Provider selected by the Developer
through Vistancia Communications. The Developer has recorded similarly worded
CC&Rs for each portion of the Developrhent that is under construction and being sold
to the public, and the Developer intends to record such CC& Rs applicable to all
parcels of property within Vistancia before each various parcel or area is sold to the
public.

VII. Non-Exclusive License Agreement NELA-CMA.

36.  Vistancia Communications and CoxCom executed an agreement entitled
Non-Exclusive License Agreement effective as of December 31, 2003 (the
"NELA-CMA"). Cox Arizona Telcom and Cox Communications, Inc. are assignees
and/or direct beneficiary of the NELA-CMA. For purposes of the NELA-CMA, a

reference to CoxCom includes Cox Arizona Telcom and Cox Communications, Inc.
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37.  Pursuant to the NELA-CMA, Cox agreed to pay certain license fees to
Vistancia Communications in exchange for an irrevocable license for perpetual use of
the Service Easement, subject to the terms and limitations of the NELA-CMA and
another agreement between Vistancia Communications, and CoxCom entitled
Amended and Restated Co-Marketing Agreement and dated as of September 25, 2003
(the "CMA"). Accipiter requested a copy of the CMA from the Developer and Cox,
but they refused to provide a copy until June of 2005.

38. Pursuant to the NELA-CMA, Vistancia Communications is entitled to
$500,000 "on or before ten (10) days after the date on which the first SFR or MFU
within the Village A portion of the Development is connected to any Communication
Service provided by [CoxCom]" and an additional $500,000 "on or before ten (10) days
after the date on which the first SFR or MFU within the Trilogy portion of the
Development is connected to any Communication Service provided by [CoxCom]."
NELA-CMA at page 3, § 3.01 and Schedule 3.01. In addition, Vistancia
Communications receives a percentage of the revenues of CoxCom calculated on a
sliding scale once CoxCom reaches 75% penetration within the Development.
NELA-CMA at page 3, § 3.01 and Schedule 3.01. The sliding scale runs from 15% of
revenues at 75% penetration to 20% of revenues at 96% penetration.

VIII. Non-Exclusive License Agreement NELA-PAA.

39. Vistancia Communications and CoxCom executed an additional
agreement entitled Non-Exclusive License Agreement effective as of .December 31,
2003 (the "NELA-PAA"). Upon information and belief, Cox Arizona Telcom is an
assignee and/or -direct beneficiary of the NELA-PAA. For purposes of the
NELA-PAA, Accipiter believes that a reference to CoxCom includes Cox Arizona
Telcom and Cox Communications Inc.

40.  Pursuant to the NELA-PAA, CoxCom agreed to pay certain license fees
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to Vistancia Communications in exchange for an irrevocable license for perpetual use
of the Service Easement, subject to the terms and limitations of the NELA-PAA and
another agreement between Vistancia Communications, Vistancia LLC, and CoxCom
entitled Amended and Restated Property Access Agreement and dated as of September
25,2003 (the "PAA"). Accipiter requested a copy of the PAA from the Developer and
Cox, but the Developer refused to provide a copy until June 2005.

4]1. Under the NELA-PAA, Vistancia Communications is entitled to a
percentage of revenues from CoxCom based upon a sliding scale which runs from 3%
of monthly recurring revenueé at 75% penetration to 5% of monthly recurring revenues
at 96% penetration. NELA-CMA at page 3, § 3.01 and Schedule 3.01.

42, Thé CSER, MUE&I, CC&Rs, NELA-CMA, NELA-PAA, CMA and
PAA constitute a suite of documents that were devised by the Developer and Cox to (i)
establish a barrier to entry into the telecommunications market within the Development
to any Communication Service Provider other than Cox Arizona Telcom; and (ii)
monopolize the telecommunications market so as to maximize profits to the Developer
and Cox.

43,  Atoraboutthe end of June, 2003, the Developer represented to Accipiter
that there would be a up-front license fee of $500,000 per phase that Accipiter would
be required to pay for access to the easements in Vistancia. The Developer expressly
represented to Accipiter and to the City of Peoria that this license fee being demanded
of Accipiter was the same terms for access required of any carrier for access to the
development. And specifically, the Developer and Cox expressly represented to
Accipiter on numerous occasions that Cox is subject to the same terms as Accipiter for
access to the Development and that Cox will pay and has paid the $500,000 per phase
license fee, the same as all other wireline communications providers that desire to gain

access to Vistancia.
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44. In or about October of 2003, the Developer presented a form of non-
exclusive license agreement to Accipiter, which the Developer represented was the
same terms of access being required of Cox, and that would be offered to any other
communications provider that may request access to Vistancia. Contrary to this
répresentation by the Developer, the CMA and PAA terms that were included in the
Vistancia Communications-CoxCom NELAs, were not included in the non-exclusive
license agreements offered to Accipiter.

45.  Accipiter requested copies of the CMA and PAA from the Developer and
Cox, but they refused to provide them claiming that they were confidential instruments.

46.  Contrary to the multiple representations made by Cox and the Developer
to Accipiter, Accipiter was not being offered the same terms for access to the
Development as Cox was receiving and paying. To the contrary, Cox payment of
$500,000 per phase for the first two phases of Vistancia under the CoxCom-Developer
NELA-CMA, was nothing but a sham payment of no economic consequence to Cox,
because the Developer previously secretly paid Cox $1,000,000 for the sole purpose of
having Cox return the $1,000,000 to the Developer as a sham payment for the first two
phases under the publically disclosed NELAs to create the false impression that Cox
was paying the same amounts being demanded of other carriers, including Accipiter.

47.  Additionally, the NELAs require carriers to pay a percentage of the
revenues from customers to the Developer purportedly in return for permission from
the Access Entity for the carriers to approach the City for a permit to use the utility
easements in Vistancia. However, that payment term for Cox is also a sham designed
and employed by Cox and the Developer to carry out an elaborate scheme to
monopolize telecommunications services in Vistancia.

48.  Contrary tothe multiple representations made in the CoxCom-Developer

NELA-CMA and NELA-PAA, the requirements for Cox to pay a percentage of the
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revenues to the access entity were not in return for the license as it seems in the
NELAs, but instead, for Cox only, this requirement was consideration for the
confidential CMA and PAA terms incorporated only into Cox’s NELA-CMA and
NELA-PAA. In fact, contrary to the multiple representations by the Developer and
Cox, that Cox was being offered and was paying the same terms for access to Vistancia
as were being offered to all other communications carriers, as an undisclosed part of
Cox’s terms for access to Vistancia as later described by Cox, Cox was also receiving
certain valuable preferred marketing arrangements and Capital Contributions from the
Developer and numerous other valuable benefits under the confidential CMA and PAA
terms in the Cox/Developer NELAs which were offered to no other carriers, and were
actively concealed from all other carriers by Cox and the Developer.

49.  The public requirement for payment of $500,000 per phase, and the
payment of a percentage of the gross revenues back to the Developer, without the
marketing arrangements and other contractual benefits being provided to Cox,
effectively prohibit the entry of a competitor into Vistancia to provide communication
services to the public.

IX. Public Policy Supports Open Access to UtilitV Easements.

50. There is strong public policy supporting open access to easements for
public utilities including communications providers. For example, State statutes A.R.S.
§ 9-581 et. seq. require political subdivisions (including the City of Peoria) to allow use
of their right-of-ways by telecommunications providers on a non-discriminatory basis.
More specifically, A.R.S. § 9-583(A) provides: “A political subdivision shall not adopt
any ordinance that may prohibit or have the effect of prohibiting the ability of any
telecommunications corporation to provide telecommunications service.” These
statutes require license or franchise fees to be imposed “on a competitively neutral and

non-discriminatory basis.” A.R.S. § 9-583(B). The Arizona statutes also place limits
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on the fees that can be charged. E.g. § 9-583(C). Also, A.R.S. § 9-582(A) requires
application fees and construction permit fees to be applied on a competitively neutral
and non-discriminatory basis, and further requires application and permit fees to be
“directly related to the costs incurred by the political subdivision in providing services
relating to the granting or administration of applications or permits.” The breadth of
public policy favoring open and non-discriminatory access to the public right-of-way
is further evidenced in the City of Peoria’s development and subdivision codes,
standards, and requirements, which mandate public utility easements dedicated to the
public use. For example, the Peoria City Code on subdivision platting requires
subdividers to “provide for Utility Easements as required by the appropriate Utility or
the City of Peoria in accordance with the Utility’s specifications, the City of Peoria
Infrastructure Development Guidelines and other applicable City construction codes
and star;dards.” Peoria City Code, Sectibn 24-92. And the City’s Site Plan & Design
Review Process Guide requires subdividers to provide: “Right-of-way/easement
dedication (8' PUE outside of all ROW).” Additionally, Plaintiff’s CC&N and its
carrier of last resort obligations, and its status as an ILEC further support the public
policy supporting open access to easements for public utilities. These and other State,
Federal and local laws, regulations, standards, doctrines, and procedures require and
assure that public utility easements will be available to the public and to all phone and
communications companies alike in today’s competitive communications environment.

51. Consistent with the CSER and the MUE&I, the Developer created a
éeries of maps, plats and other documents that implement and apply the MUEs in
Vistancia, such as the Map of Dedication of Vistancia Phase 1A, recorded on August
12, 2003 in the Official Records of the Maricopa County Recorder’s Office at Book
647, Page 31, and the Final Plat of Vistancia Village A Parcel 36, recorded on October
9, 2003 in the Official Records of the Maricopa County Recorder’s Office at Book 655,
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Page 30, and numerous other maps, plats, and instruments, which were caused to be
recorded. The MUEs are configured on these maps, plats, and instruments such that
a wireline communications provider cannot access the lots in Vistancia without access
through the MUE areas.
Count One:
(Violation of §44-1402 of
Arizona Uniform State Antitrust Act)

52.  Plaintiff repeats and realleges all of the allegations in the above
Paragraphs as if fully set forth herein.

53.  Sales of a suite of communications services including landline telephone
service, broadband Internet access and cable television to property owners within and
throughout the Vistancia Development are trade and commerce within the State of
Arizona subject to the Arizona Uniform State Antitrust Act (hereafter “Antitrust Act”).
Said trade and commerce constitute a relevant product and geographic market wherein
competition has been unlawfully restrained, that has been unlawfully monopolized, and
wherein plaintiff has incurred antitrust injury in violation of the Antitrust Act.

54.  Sales of a suite of communications services including landline telephone
service, broadband Internet access and cable television to property owners within and
throughout Plaintiff’s authorized service territory as defined by Plaintiff’s CC&N are
trade and commerce within the State of Arizona subject to the Antitrust Act. Said trade
and commerce constitute a relevant product and geographic market wherein
competition has been unlawfully restrained, that is now threatened with unlawful
monopolizétion, and wherein Plaintiff has incurred antitrust injury in violation of the
Antitrust Act. v

55.  Sales of each kind of communications service within the suite of services
described in paragraphs 53 and 54 within and throughout the Vistancia Development

are also a relevant product and geographic market or submarket wherein competition
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has been restrained, that has been unlawfully monopolized, and wherein Plaintiff has
incurred antitrust injury in violation of the Antitrust Act. Sale of each such
communications service within and throughout plaintiff’s authorized service territory
are also a relevant product and geographic market or submarket wherein competition
has been restrained, that is now threatened with unlawful monopolization, and wherein
Plaintiff has incurred antitrust injury in violation of the Antitrust Act.

56. By and through all of the agreements and associated conduct of the Cox
and Developer Defendants as detailed throughout the above paragraphs, the Cox and
Developer Defendants have contracted, combined and conspired to restrain and
eliminate competition, to exclude plaintiff or impede plaintiff’s ability to compete
generally, and to monopolize or attempt to monopolize each of the markets and
submarkets described in paragraphs 53 through 55, all in violation of §44-1402 of the
Antitrust Act.

57. The Cox and Developer Defendants’ conspiracy and associated conduct
have deprived property owners throughout the Vistancia Development of any choice
for their communications needs, deprived them of the superior service and technology
that competition would bring, and deprived them of the lower rates that competition
would bring. The Cox and Developer Defendants’ conspiracy and associated conduct
threatens these same anticompetitive effects and resulting injury to property owners
throughout Plaintiff’s authorized service territory because, by excluding Plaintiff from
serving more than 95% of the expected population of that territory, Plaintiff is deprived
of any reasonable prbspect of competitive viability and the territory as a whole is
thereby threatened with monopolization.

58.  There is no reasonable or legitimate business justification for any of the
exclusionary or otherwise competition-suppressing features of the contracts and

associated arrangements described in the above paragraphs. Any purported

H:\10013.DIRVACCIPITER\Complaint2.wpd 1 8




“»v b W N

NeREEN SR e

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

“efficiencies” of these contracts and arrangements are far outweighed by the
anticompetitive effects described in paragraph 57.

59.  The Cox and Developer Defendants’ conspiracy and associated conduct
as described hereinabove violates §44-1402 of the Antitrust Act. Plaintiff has been
injured in its business and property and has incurred antitrust injury as a direct result
of said violation. The violation is flagrant, thereby entitling Plaintiff to three times the
damages sustained. The violation is continuing and, unless enjoined and restrained,
threatens both further anticompetitive effects and further antitrust injury to plaintiff,
thereby entitling plaintiff to injunctive and other equitable relief. Plaintiff is also
entitled to its costs and reasonable attorneys’ fees in the prosecution of this action.

Count Two:
(Violations of §44-1403 of
Arizona Uniform State Antitrust Act)

60. Plaintiff repeats and realleges all of the allegations in the above
Paragraphs as if fully set forth herein.

61. The Cox and Developer Defendants have established, maintained and
used a monopoly over the relevant market described in paragraph 51 and over relevant
submarkets therein for the purpose of excluding competition and controlling, fixing or
maintaining prices therein. The Cox and Developer Defendants have thereby violated
§44-1403 of the Antitrust Act.

62. The Cox and Developer Defendants have attempted to establish a
monopoly, and now threaten to achieve this objective, over the relevant market
described in paragraph 52 and over relevant submarkets therein for the purpose of
excluding competition and controlling, fixing or maintaining prices therein. The Cox
and Developer Defendants have thereby violated §44-1403 of the Antitrust Act.

63. The Cox and Developer Defendants’ conduct constituting the violation

alleged in paragraph 61 has deprived property owners throughout the Vistancia
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Development of any choice for their communications needs, deprived them of the
superior service and technology that competition would bring, and deprived them of the
lower rates that competition would bring. The Cox and Developer Defendants’ conduct
constituting the violation alleged in paragraph 62 threatens these same anticompetitive
effects and resulting injury to property owners throughout plaintiff’s authorized service
territory because, by excluding plaintiff from serving more than 95% of the expected
population of that territory, plaintiff is deprived of any reasonable prospect of
competitive viability and the territory as a whole is thereby threatened with
monopolization.

64. There is no reasonable or legitimate business justification for any of the
exclusionary or otherwise competition-suppressing features of the conduct constituting
the violations alleged in paragraphs 59 and 60. Any purported “efficiencies” of these
features are far outweighed by the anticompetitive effects described in paragraph 63.

65. Asadirectresult of Cox and Developer Defendants’ violations, plaintiff
has been injured in its business and property and has incurred antitrust injury. The
violations are flagrant, thereby entitling plaintiff to three times the damages sustained.
The violations are continuing and, unless enjoined and restrained, threaten both further
anticompetitive effects and further antitrust injury to plaintiffs, thereby entitling
plaintiff to injunctive and other equitable relief. Plaintiffis also entitled to its costs and

reasonable attorneys’ fees in the prosecution of this action.

Count Three:
(Promissory Estoppel)

66.  Plaintiff repeats and re-alleges all of the allegations in the above
Paragraphs as if fully set forth herein.
67. The Developer and Cox each made promises to Plaintiff that Plaintiff
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would be allowed and was being allowed access to the utility easements in Vistancia
on the same terms as Cox. It was reasonably foreseeable to the Developer and Cox that
Plaintiff would rely on that promise.

68.  Plaintiff justifiably relied upon that promise.

69.  Plaintiff incurred a loss and suffered detriment as a result of such
reliance.

70.  Cox and the Developer have breached that promise causing significant
harm to Accipiter in an amount to be determined at trial, but no less than the
jurisdictional minimum of this Court, for which Cox and the Developer are liable to
Plaintiff.

Count Four:
(Tortious Interference with Business Expectancy)

71.  Plaintiff repeats and re-alleges all of the allegations in the above
Paragraphs as if fully set forth herein. |

72.  Plaintiff has a legally protected business interest and expectancy in
reasonable and non-discriminatory access to the utility easements within public
developments for the purposes of providing communications services to the public.

73.  Cox and the Developer knew of this legally protected business interest.

74.  Cox and the Developer intentionally interfered with Plaintiff’s rightful
access to the utility easements in Vistancia, contrary to Plaintiff’s lawfully protected
business interest and expectancy.

75.  Cox’s and the Developer’s conduct was improper.

76. As a result, Plaintiff suffered damages caused by Cox’s and the
Developer’s tortious interference with Plaintiff’s legally protected business expectancy,
in an amount to be determined at trial, but no less than the jurisdictional minimum of

this Court, for which Cox and the Developer are liable to the Plaintiff.
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Count Five
(Negligent Misrepresentation)

77.  Plaintiff repeats and re-alleges all of the allegations in the above
Paragraphs as if fully set forth herein.

78.  Coxand Developer provided Plaintiff with false or incorrect information,
or omitted or failed to disclose material information.

79. Cox and Developer intended that Plaintiff rely on the information
provided and Cox and Developer provided it for that purpose.

80. Cox and Developer failed to exercise reasonable care or cdmpetence in
obtaining or communicating the information.

81.  Plaintiff relied on the information.

82.  Plaintiff’s reliance on the information was justified.

83.  Asaresult, Plaintiff was damaged in an amount to be determined at trial,
But no less than the jurisdictional minimum of this Court, for which Cox and the
Developer are liable to Plaintiff.

Count Six: ,
(Common Law Fraud)

84.  Plaintiff repeats and re-alleges all of the allegations in the above
Paragraphs as if fully set forth herein.

85. Cok and the Developer made representations to the Plaintiff that Plaintiff
would be allowed access to Vistancia under the same terms offered Cox as alleged
above.

86.  The representations were false.

87.  Therepresentations were material, in that they were sufficiently important
to influence Plaintiff’s actions, causing Plaintiff to fail to present certain facts to the

City of Peoria, and causing Plaintiff to otherwise lack sufficient knowledge to discover
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Cox’s and the Developer’s unlawful scheme until much later after Plaintiff had been
excluded from significant portions of Vistancia, and after significant irreparable and
other harm had occurred, and other material influences as described above had
occurred.

88.  Cox and the Developer knew that the representations were false.

89. Cox and the Developer intended that Plaintiff would act upon the
representations in a manner reasonably contemplated by Cox and the Developer which
was that Plaintiff would not pay the amounts being demanded for access to the
Development and instead would not enter into competition with Cox to provide
communications services within the Development and would lack knowledge sufficient
to stop or otherwise expose Cox and Developers wrongful actions, and would otherwise
act or fail to act to Plaintiff’s detriment.

90. Plaintiff did not know that the representations were false.

91. Plaintiff relied on the truth of the representations.

92.  Plaintiff’s reliance was reasonable and justified under the circumstances.

93.  Asaresult, Plaintiff was damaged in an amount to be determined at trial,
but no less than the jurisdictional minimum of this Court, for which Cox and the
Developer are liable to Plaintiff.

Count Seven:
(Punitive Damages)

94.  Plaintiff repeats and re-alleges all of the allegations in the above
Paragraphs as if ﬁlliy set forth herein.

95. The actions of the Cox and Developer Defendants alleged in his
Complaint were intentionally undertaken by them with the intent and purpose of
causing significant harrh to Plaintiff and to benefit the Cox and Developer Defendants,

or alternatively were undertaken by the Cox and Developer Defendants for their own
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benefit with reckless and wanton disregard to the high risk of significant economic
harm to Plaintiff.

96.  As a result, Plaintiff has the right to recover punitive damages in an
amount to be determined at trial, but no less than the jurisdictional minimum of this
Court, for which Cox and the Developer are liable to Plaintiff.

Count Eight:
(Declaratory Judgment)

97.  Plaintiff repeats and re-alleges all of the allegations in the above
Paragraphs as if fully set forth herein.

98.  The City of Peoria has approved and caused to be recorded numerous
plats and other subdivision documents relating to Vistancia which are unlawful and
otherwise invalid because of the unlawful CSER, MUE&I and MUEs referenced in and
incorporated in the plats and documents.

99.  The Cox-Developer CMA and PAA agreements are integral parts of the
Cox and Developer’s unlawful acts and scheme and are otherwise unlawful and invalid.

100. TheDefendants apparently dispute that the multiple plats and subdivision
documents relating to Vistancia are invalid and unlawful, and the Cox and Developer
Defendants apparently dispute that the CMA and PAA are unlawful and invalid.

101. An actual and justiciable controversy that is ripe for judicial resolution
exists between the Plaintiff and the Defendants regarding whether the plats and other
documents relating to Vistancia are unlawful and invalid and regarding whether the
CMA and PAA are unlawful and invalid. |

102.  Pursuant to A.R.S. § 12-1831 et seq., the Parties have the right to a
declaratory judgment of this Court setting forth their respective rights with regard to
the lack of validity of the plats and other subdivision documents in Vistancia and the

unlawfulness of the MUE’s and the MUE&I dedication on them, and the unlawfulness
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and lack of validity of the CMA and PAA.
Count Nine:
(Injunction Against Issuing Building Permits)

103. Plaintiff repeats and re-alleges all of the allegations in the above
Paragraphs as if fully set forth herein.

104. Plaintiff’s business relationship and the availability of public utility
easements is unique, such that Plaintiff will suffer irreparable harm and will not have
an adequate remedy at law in the event that construction is allowed to continue under
the unlawful plats and other instruments which violate multiple State statutes and other
applicable law.

105. Under A.R.S. § 12-1801 and other applicable law, Plaintiff has the right
to an injunction issued by the Court barring the City from issuing any further building
permits for Vistancia until such time as the unlawful CSER, MUE&I, and the MUE’s
are terminated, and the unlawful plats and other documents are corrected.

WHEREFORE, Plaintiff Accipiter Communications, Inc. respectfully requests
that the Court enter judgment in Plaintiff’s favor and against Defendants as follows:

A.  Awarding damages for Plaintiff and against Defendants Shea Sunbelt,
Vistancia Communications, Cox Arizona Telcom, CoxCom and Cox Communications,
Inc., in an amount to be determined at trial, but in no event less than the jurisdictional
minimum of this Court;

B. Awarding punitive damages for Plaintiff and against Defendants Shea
Sunbelt, Vistancia Communications, Cox Arizona Telcom, CoxCom and Cox
Communications, Inc., in an amount to be determined at trial, but in no event less than
the jurisdictional minimum of this Court;

C. Issuing an injunction ordering Defendants Shea Sunbelt, Vistancia

Communications, Cox Arizona Telcom, CoxCom, and Cox Communications, Inc. to
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stop all violations of the Arizona Uniform State Antitrust Act.

D.  Declaring that the plats and other recorded instruments for the Vistancia
development and the CMA and PAA are unlawful and invalid,;

E. Issuing an injunction ordering the City and its Community Development
Department Director to stop all further issuance of building permits for the Vistancia
development until the CSER, MUE&I, and MUEs are abolished and all recorded
instruments on which the CSER, MUE&I and MUE are referenced are corrected and
made lawful.

F. For an award of Plaintiff’s costs and reasonable and actual attorneys’ fees
incurred in bring this action pursuantto A.R.S. §§ 12-341.01, and other applicable law;

G.  For such other and further relief as the Court deems just and equitable
under the circumstances.

RESPECTFULLY SUBMITTED this :j__o__ ’tiay of JUAE  2005.

MORRILL & ARONSON, p.L.C.

By LUM&W

Martin A. Aronson

William D. Cleaveland

304?5 East Camelback Road, Suite
Phoenix, AZ 85012-1648
Attorneys for Plaintiff
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